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STATEMENT OF THE CASE

On July 2, 2008, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on January 28, 2008.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With an amendment of the second stipulation and an additional stipulation reached at

the hearing, they are the following three, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/carrier relationship existed on or about December

3, 2004 and at all relevant times.

3. Respondents have controverted all further benefits.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Claimant withdrew the issue concerning the constitutionality of the Arkansas Workers’

Compensation Act and reserved issues concerning her entitlement to temporary total and

permanent partial disability benefits, along with her entitlement to an impairment rating and

vocational rehabilitation.  Also, the compensability issue was amended to reflect the date

in the stipulation.  The following were litigated:

1. Whether Claimant sustained compensable injuries by specific incident to her

back, neck and shoulders on December 3, 2004.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that she sustained compensable injuries while performing

employment duties for Respondents.  Claimant is entitled to all related

benefits to which she is entitled as a result of the injury to her back, neck,

and shoulders.
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Respondents:

1. Respondents contend that Claimant did not sustain a compensable injury

while in the employ of Respondents.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Because I cannot interpret the contents of Respondents’ Proffered Exhibit

1, a micro cassette tape, without engaging in speculation and conjecture, it

is not admitted into evidence.

4. Because Respondents failed to provide their Proffered Exhibit 2 to Claimant

until the day before the hearing, in contravention of the prehearing order and

Ark. Code Ann. § 11-9-705(c)(2)(A) (Repl. 2002), it is not admitted into

evidence.

5. Because consideration of Claimant’s testimony on cross-examination

concerning her visits to Dr. Joseph McCoy will help to “best ascertain the

rights of the parties” under Ark. Code Ann. § 11-9-705(a)(1) (Repl. 2002), the

testimony is admitted into evidence.
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6. Claimant has not proven by a preponderance of the evidence that she

sustained a compensable injury to back, neck, and shoulders on or around

December 3, 2004.

7. Because of the above finding concerning compensability, the issue

concerning Claimant’s entitlement to reasonable and necessary medical

treatment is moot and will not be addressed.

PRELIMINARY RULINGS

Admission of Respondents’ Proffered Exhibit 1

During her testimony, Claimant stated that the morning after the alleged work-

related incident, she called in to talk to Mike McGinnis and left a phone message.

Respondents’ counsel played a micro cassette tape, purportedly from an answering

machine, in open court.  Claimant never definitively testified that the voice on the tape was

hers.  However, she confirmed that she left two messages, and she never denied that it

was her voice on the tape.  In fact, she explained the context of a portion of the tape that

reflected that the caller was attending to “personal business.”  Claimant stated twice after

the tape was played that she did not understand what was being said.  That difficulty was

echoed by the court reporter for the hearing, who submitted a signed statement (which is

blue-backed to the record) attesting that she “was unable to discern what was said on the

tape, and, accordingly, [could not] transcribe and certify [its] contents.”

Respondents offered the tape into evidence, and Claimant’s counsel admitted that

his office received it at least seven days before the hearing, in compliance with the

prehearing order (Commission Exhibit 1).  However, Claimant objected to its admission on

the following bases:  (1) due to the poor quality of the tape, its contents cannot be
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determined without resort to speculation and conjecture; and (2) Respondents failed to

comply with Claimant’s Interrogatory No. 9 with respect to audio recordings.  I informed the

parties that I would listen to the tape.

Arkansas Code Annotated § 11-9-705(a)(1) (Repl. 2002) provides:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

The Commission has a “great deal of latitude in evidentiary matters.”  Bryant v. Staffmark,

Inc., 76 Ark. App. 64, 61 S.W.3d 856 (2001).

I have listened to the tape repeatedly.  However, I am unable to adequately

understand its contents.  The micro cassette tape is obviously from an answering machine,

and appears to be the recording of two telephone messages.  The first is prefaced by the

answering machine notation that it was left “7:17 a.m. Monday.”  No date is supplied.  The

voice, which appears to be female, appears to state, “Mike . . . I don’t know what happened

. . . goodbye.”  The rest of the message is unintelligible.  The second message is prefaced

with the notation that it was left “7:16 a.m. Tuesday.”  The same female voice as on the

first states, “Mike . . .  something I’m gonna have to take care of today, and I, I’ll see you

tomorrow.  Something  that has to be taken care of, but I’ll be there.  Bye.”  The rest of the

tape is thoroughly unintelligible.”  Whistling, music and what appears to be the sound of

a turkey caller can be heard on the balance of the tape.  In light of the fact that so little of

the tape can be understood, coupled with the court reporter’s inability to transcribe it, I

cannot utilize the tape to “ascertain the rights of the parties” without resorting to speculation
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and conjecture, which I cannot do.  Speculation and conjecture cannot serve as a

substitute for proof.  Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d

155 (1979).  Hence, the tape will not be admitted into evidence.  Because of this finding,

Claimant’s argument concerning Respondents’ alleged failure to abide by Interrogatory No.

9 is moot and will not be addressed.

Admissibility of Respondents’ Proffered Exhibit 2

At the end of the cross-examination of Claimant, Respondents moved for the

admission of what had been pre-marked as Respondents’ Exhibit 2.  Claimant objected to

the admission of the exhibits on the grounds that it was being offered in violation of the

“seven-day rule.”  Earlier in the hearing, when Respondents’ counsel responded to the

objection to his questioning of Claimant about this document, he stated:  “There are

medical reports here which I did furnish to Mr. Spencer, not within the seven days, but

yesterday.  That’s true.  I’m not seeking to admit them for substantive reasons.  I’m seeking

to impeach the claimant.”

The prehearing order in this case, Commission Exhibit 1, provides in pertinent part:

Exhibits and the identity of witnesses must be exchanged at least seven (7)
days prior to the hearing.  All depositions must be completed prior to the
hearing.  Medical reports must be exchanged at least seven (7) days prior to
the hearing pursuant to Ark. Code Ann. § 11-9-705(c)(2)(A).  Evidence not
disclosed in compliance with this order shall not be considered as evidence
unless prior permission of the Commission is obtained and for good cause
shown.

In turn, Ark. Code Ann. § 11-9-705(c)(2)(A) (Repl. 2002) reads in pertinent part:

Any party proposing to introduce medical reports or testimony of physicians
at the hearing of a controverted claim shall, as a condition precedent to the
right to do so, furnish to the opposing party and to the commission copies of
the written reports of the physicians of their findings and opinions at least
seven (7) days prior to the date of the hearing.



Horton - Claim No. F500502 7

Section 11-9-705(c)(3) provides that a party who fails to abide by the requirements of this

provision may not be allowed to introduce medical reports at the hearing, “except in the

discretion of the hearing officer or the commission.”  Moreover, § 11-9-705(c)(4) states that

the parties may consent to the waiving of the time periods.

Respondents’ counsel by his own admission failed to meet § 11-9-705(c)(2) by

submitting this proffered exhibit at least seven days prior to the hearing.  Claimant did not

consent to a waiver the abridgement of the time period.  Under the statute, I have the

discretion to admit or exclude the evidence.  See Coleman v. Pro Transportation, Inc., 97

Ark. App. 338, 249 S.W.3d 149 (2007).  The prehearing order specifies that I not do so,

however, without good cause.  Under the circumstances presented here I do not believe

I can properly admit the evidence.  Respondents did not attempt at the hearing to justify

the admission of the exhibit despite their failure to abide by the seven-day requirement.

Hence, Respondents’ proffered Exhibit 2 will not be admitted into evidence, and will not be

considered.  See Jobe v. St. Vincent North/Sherwood, 2005 AWCC 109, Claim No.

F105594 (Full Commission Opinion filed May 27, 2005), aff’d sub nom. St. Vincent Health

Systems v. Jobe, No. CA 05-823 (Ark. Ct. App. Feb. 8, 2006)(unpublished).

Admissibility of Claimant’s Testimony Concerning Visits to Dr. McCoy

In a related vein, Respondents sought to elicit from the Claimant testimony

concerning visits to Dr. McCoy.  One of these visits was allegedly the subject of

Respondents’ Proffered Exhibit 2.  Claimant made a continuing objection to the line of

testimony on the basis discussed above–that the medical record was not provided to

opposing counsel as required.  Respondents responded that the testimony was for
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impeachment purposes.  I took the objection under advisement and permitted the

testimony to be proffered.

At the outset, I note that this issue is separate and apart from the exclusion of

Respondents’ Proffered Exhibit 2.  After consideration of the matter, I find that admission

of that testimony would help to “ascertain the rights of the parties” under § 11-9-705(a)(1).

The testimony is admitted.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant and Mike McGinnis, the owner of

Respondent Meat Shop, Inc.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, a compilation of her

medical records, consisting of one index page and 29 numbered pages thereafter;

Claimant’s Exhibit 2, Respondents’ discovery responses, consisting of 17 numbered

pages; Claimant’s Exhibit 3, a handwritten diagram of the Meat Shop store created by

McGinnis on the witness stand, consisting of one page; Respondents’ Exhibit 1, one micro

cassette tape; and Respondents’ Exhibit 2, non-medical exhibits including a Form AR-N

dated May 4, 2007, letters from Claimant’s counsel dated August 13, 2007 and February

7, 2008, a Form AR-C dated August 13, 2007, and an accident report dated May 2, 2007,

consisting of eight numbered pages.

Testimony

Beverly Horton.  Claimant testified that she is 48 years old, stands 64 to 65 inches

tall, and weighs 130 pounds.  She went to work for Mike McGinnis at the Respondent Meat
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Shop in the first part of June 2004.  In addition to waiting on customers, her duties were

to wrap meat, to help grind hamburger and deer meat, and to keep the shelves stocked

and cases filled.  The job required that she lift large containers, or “luggers,” of meat on a

regular basis.  At the time she began work there, she was in good physical shape.

She testified that prior to December 3, 2004, she had no major problems with her

neck.  In describing the injury she alleges occurred somewhere around that date, she

stated:

I was carrying a lugger of hamburger meat; I believe it was deer meat, too.
That’s been some time.  And it was pretty heavy, and I was trying to get it
over to where, after I had ground it, and I was trying to get it over.  And when
I did, it was heavier than what I realized, and my knees buckled.  And I did
get it up to a table.  But that’s when I felt the pain in my shoulder and my
back.

She stated that the pain was on her right side, and began when her knees “kinda went

down” as she was placing the lugger, which she estimated weighed 55 pounds, on the

table.  At the time this occurred, McGinnis was at lunch away from the store.  No one else

worked there that day.  Claimant testified that upon his return, she told him what

happened.  She could not recall what his response was.  Claimant described her condition

as severe, continuous pain “around [her] shoulder blade and up into [her] neck and [her]

back.”

Because her injury continued to trouble her that afternoon, she called and obtained

an appointment with Dr. Joseph McCoy, a chiropractor.  Claimant stated that McCoy

“cracked” or “snapped” her back, and took x-rays.  She treated with him for five to six

weeks.  McCoy then referred her to Dr. Paden.  Claimant testified that she told Paden that

she had sustained a work-related injury.  He prescribed physical therapy, which she
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underwent for three to four months.  Claimant underwent another round of therapy in 2007

due to the incident at issue.

Claimant stated that in January 2005, she called McGinnis to tell him that she had

been given a ten-pound lifting restriction.  He told her that he did not think that he needed

her anymore.

With respect to her current condition, Claimant testified that her neck and shoulder

still bother her at times, and her right arm sometimes goes numb.  The numbness occurs

after excessive lifting.  She stated that she did not have this problem before going to work

at the Meat Shop.  Her pain is periodic, and appears when she engages in pulling or

scrubbing activities.

Under questioning from Respondents, Claimant stated that when the incident

allegedly occurred, no one, no even a customer, was present in the shop.  The lugger she

was lifting weighed between 40 and 55 pounds.  While she testified that she had never

lifted that much weight before, she admitted that she had on more than one occasion lifted

a 50-pound bag of feed at her farm, where she raises mules, prior to the incident at issue.

Claimant testified that after the alleged incident, she continued to work that day.

She went to Dr. McCoy the same day.  She specified that she hurt in her upper and mid-

back area, plus her shoulders, with the right worse than the left.  Claimant rated her pain

as 7/10 to 8/10, and stated that she never experienced pain like this before the injury.

She testified that she probably needed to see someone because of the severity of

the pain.  Asked to explain her deposition testimony that the subject of her getting

treatment was not brought up between her and McGinnis at that point, she stated that she
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must have misunderstood the deposition question.  Claimant could not recall whether she

was scheduled to work the day after the incident, which was a Saturday.

With respect to her chiropractic treatment, Claimant testified that she could not

recall if she had seen Dr. McCoy prior to December 3, 2004.  If she had done so, Claimant

stated that it would have been for “a stress.”  She stated that such a visit would have been

for nothing of consequence, because, in her words, “I was not hurting before this accident.”

She added that she had no back pain, that she could recall, prior to the alleged incident.

Later, Claimant recalled that she previously saw Dr. McCoy for migraine headaches.  She

could not remember having pain anywhere else at the time.  When asked whether she

would have seen McCoy as recently as two weeks before December 3, 2004, Claimant

stated, “All I can tell you is maybe I was starting to have problems lifting all this stuff before

I had this accident . . . ‘[c]ause I was working for him, started in June.”

Claimant stated that she recalled calling in to the shop the Monday following the

alleged incident and telling McGinnis that she could not come to work.  Shown two

documents, Claimant identified them as bearing her handwriting.  The first is dated

December 6, 2004 and reads, “off, chiropractor.”  The second is dated December 7, 2004

and reads “personal.”  Claimant stated that she probably wrote this after she returned the

following day, December 8.  She stated that she called in and left a message following the

date of the injury.  When asked why she called, Claimant testified:

Well, I was going through the change of life, and I still am.  But, I mean, I
was having some back problems at that point, but it’s the lower part of the
back where the female part is . . . [a]nd there could have been some hurting
from the shoulders ans stuff from the incident, too.
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After the playing of Respondents’ Proffered Exhibit 1, Claimant stated that should

could not understand what was being said on the tape.  But she reiterated that she did call

in.  And she added that at the time, she was “having some severe female problems . . . .”

Claimant testified that she would have told McGinnis that her back was bothering her and

she did not know why, and also mentioned her female problems.  

She never underwent surgery for her alleged injuries, and none has been

recommended.  Dr. McCoy took Claimant off work.  After he referred her to Dr. Paden,

Claimant did not see McCoy anymore.  Paden is Claimant’s family doctor.  He ran tests

and prescribed physical therapy, which she took at McBride Rehabilitation Clinic.  She

could not recall receiving any off-work slips other than from Dr. McCoy. 

Currently, Claimant works at the Area Agency on Aging.  She began in March or

April of 2007.  After she left the Meat Shop in January 2005 and prior to the time she

began her current job, Claimant did not look for work.  She stated that this was because

she was trying to recover from her injury and because her husband did not require that she

get another job.

Under further questioning from her counsel, Claimant testified that her “female

problems” are cramping and excessive menstrual bleeding.  When asked whether her

failure to return to work after the alleged lifting incident was due to a work-related injury or

to female problems, Claimant stated, “It both goes together.”  McGinnis, according to

Claimant, was aware of her female problems prior to hiring her.  

With respect to her phone call to McGinnis, Claimant testified that if during the call

she stated that she did not know where her pain was coming from, she would have been
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indicating that her condition was due to both her female problems and injuries from lifting

the lugger of meat.

With respect to any visits she may have had with Dr. McCoy before the alleged

incident, Claimant stated that they would have been for migraine headaches arising from

her female problems.  She did not recall having problems like she did after the alleged

lifting incident.

Indicating from the witness stand, Claimant stated that when she lifted the lugger

of meat, she felt pain from five to six inches below her bra strap to her shoulder and neck.

Mike McGinnis.  Called by Claimant, McGinnis testified that he has been the owner

of Respondent Meat Shop since 1995.  The shop deals in wholesale and retail meats, and

processes deer.  Plastic tubs at the shop hold up to 50 pounds of unwrapped meat.  From

there, the meat is wrapped.

McGinnis stated that Claimant was an honest, good, hard-working employee.  She

did not appear to have any physical problems prior to December 3, 2004, except for female

problems.  Claimant did not say anything to him on that date about pain in her neck or

shoulder.  The following Monday, she called in and left a message, which he interpreted

as her saying that she injured herself cleaning.  McGinnis testified that the first he knew of

Claimant’s alleged injury was when he received a bill in January from Dr. Paden’s office.

When shown a return- to-work slip Claimant received from Dr. McCoy, McGinnis admitted

that Claimant brought this to him.  He clarified his earlier testimony that his receipt of

Paden’s bill was when he first got notice that Claimant was alleging a work-related injury.

He denied know of Claimant’s alleged injury early on.
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Claimant testified that he has a security camera in his store.  But he denied that it

would have recorded Claimant injuring herself while lifting the lugger of meat because the

camera is strictly for the sales floor and does not view what occurs in the cutting room.  On

the stand, McGinnis drew a diagram of the Meat Shop.  During his testimony about the

diagram, he clarified that there are three cameras in the store.  He can monitor them via

computer.  On the diagram, he drew arrows to designate the direction they film.  He

reiterated that none of the cameras films the cutting room.  Because of the configuration

of the windows to the cutting room, one can only detect movement through the windows

into the room.  McGinnis testified that he never went back and reviewed the footage from

December 3, 2004 to seek what occurred.  

When questioned by Respondents, McGinnis stated that the cameras only record

footage if motion is detected.  The hard drive that records footage recycles every 18 days.

The cameras enable him to call up a particular day and review what occurred.  He stated

that he had no reason to do this with respect to December 3, 2004 because he was not

aware that anything had occurred.

As for the December 7, 2004 return-to-work slip from Dr. McCoy’s office, McGinnis

testified that when Claimant brought it to her, she never mentioned the reason she was

seen by the chiropractor.  She never stated that she had been injured at work–either then

or on December 3.  McGinnis denied that Claimant called him in January 2005 about

working.  At the time Claimant presented the slip, McGinnis informed her that he had no

work for her that would meet the ten-pound lifting restriction listed on it.  Nearly every

customer purchases at least ten pounds of product; for that reason, Claimant could not
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handle sales.  McGinnis stated that he told her to return once she received a release.  He

denied firing her.

Under further questioning from Claimant, McGinnis admitted that would be unusual

for Claimant to have informed the providers that she sustained a work-related injury and

not have told him.  He was unsure if his workers’ compensation premiums would increase

if Claimant’s injury was found to be compensable.  It was his opinion that he was “already

paying the max.”  He has not yet had a compensable injury in his shop.

When questioned by me, McGinnis stated that a “lugger” is a plastic tub measuring

30 inches by 20 inches, and is around 12 inches deep.  The container has a two-inch lip

all the way around it, so it may be grasped from any angle.

With respect to the cameras, he stated that while one of them is aimed toward the

cutting room area, but it films only from the waist-up.  Moreover, there is a wall that is a foot

higher than the tables that is interposed between them and the camera, along with the

double-paned windows.  These features, coupled with the angle of the camera, makes it

difficult to discern who is in the cutting room from viewing camera footage.  He insisted that

his cameras were placed where they were due to USDA concerns.  McGinnis stated:  “My

problem is strictly with personnel theft and employee theft, or not maybe employee, or

customer theft, you know.”

The Meat Shop processes deer carcasses, which McGinnis estimated weigh about

60 pounds.  He stated that he would carry these into the shop; Claimant never did so.  The

most weight she ever carried was a lugger of meat weighing 50 pounds.

When Claimant presented him with the slip from Dr. McCoy, McGinnis stated that

he did not ask her why she was giving him the paper.  He stated that from her phone
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message, he interpreted that she injured herself at home, and that he assumed that the

nature of her injury was a personal matter.  He was aware of her female problems.  And

while he knew that she had seen McCoy in the past, he did not know why.  Never before

had Claimant given him a slip from Dr. McCoy’s office.  He did not ask her why she gave

him the slip because he thought the slip was self-explanatory.  This occurred December

7, 2004; he did not receive the bill from Dr. Paden until January 2005.

McGinnis testified that a notice instructing what to do if a work-related injury occurs

is posted prominently at the shop, on the billboard in the hallway.  The phone number for

Respondent Travelers is on the notice.  However, McGinnis could not recall if he ever

instructed Claimant regarding how to report a work-related injury.

Beverly Horton.  Recalled to the stand, Claimant testified that she told McGinnis

about the alleged accident the date that it occurred.  She stated that “[h]e was also called

about me not coming back to work in January, and he was given the paper, the excuse

from the doctor stating that I was under workmen’s [sic] comp., that I could not come back

to work because of, I couldn’t lift ten pounds.”  Claimant stated that she did not recall

seeing a notice posted at the shop concerning the reporting of work-related injuries.

McGinnis did not discuss the procedure with her.  

Under further questioning from Respondents, Claimant stated that she took the

December 7, 2004 return-to-work slip to McGinnis on or about that date.  She testified that

while McGinnis by then knew the reason she had seen the chiropractor, she again told him

that she had sustained a work-related injury.  This was the only occasion she took such a

slip to him.  She did not have a conversation with him about her lifting restriction until

January, after the holidays.
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As for her discussions with McGinnis about previous visits with Dr. McCoy, Claimant

stated:

I, I heard what he said.  And if there was a past visit, like I was, like I stated
earlier, it would have been from a migraine headache ‘cause I do have
migraine headaches, until they put me on hormone pills . . . But it was
nothing to do with no other, there was nothing, no other place hurt.

Records-Medical

The medical records of Claimant that were introduced at the hearing and are part

of Claimant’s Exhibit 1 reflect the following:

Claimant went to the McCoy Chiropractic Clinic on December 3, 2004 and stated

that she had been injured that day at work.  According to Claimant, “[l]ifting heavy objects

(dead carcus [sic]) at the meat shop, caused sharpe [sic] pain in right side posterior rib

cage.”  She complained of (1) sharp, spastic and constriction pain in the upper back on the

right side, radiating into the right shoulder; (2) sharp, spastic and constricting pain in the

mid-back on the right side; and (3) dull, aching, shooting, spastic, throbbing, burning and

constricting pain in the neck bilaterally.  Dr. McCoy noted that Claimant had muscle

spasms and “significant edema and swelling in thoracic rib cage area (rt scapula).”  He also

wrote:  “patient has had prior cervical symptoms but were non-symptomatic at time of new

injury.”  McCoy assessed Claimant as having the following:  (1) cervical spondylosis with

myelopathy; (2) thoracic sprain/strain; (3) thoracic or lumbosacral neuritis or radiculitis; (4)

cervicalgia; (5) pain in thoracic spine; and (6) spasm of muscle.

When Claimant returned to Dr. McCoy on December 6, 2004, no change or

decrease in symptoms was noted.  On December 7, 2004, Dr. McCoy provided Claimant

with a return-to-work slip that contained the following restriction (although he circled that
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the release was without restrictions):  “No Lifting over 10 lbs until time of re-evaluation on

12/13/04.”

Claimant on December 14, 2004 noted a decrease in lumbar and pelvic pain, along

with a slight decrease in her cervical and thoracic symptoms.  At the time, she still had

muscle spasms in her cervical, thoracic and lumbar regions.  When she returned to McCoy

on December 17, 2004, she underwent x-rays of her thoracic spine that were found to be

normal.  She was not noted to have any muscle spasms.  She reported “having good and

bad days.”  Dr. McCoy advised her to see a medical doctor.  He repeated this opinion when

she returned to him on December 20, 2004.  On this visit, she had spasms in her cervical,

thoracic and lumbar regions again.  Claimant saw McCoy again on December 29 and 30,

2004 and January 11, 2005, and still presented with muscle spasms as before.  No change

in symptoms was noted.

Claimant went to Dr. Timothy Paden on January 17, 2005 and complained of pain

in her upper back, right shoulder and arm.  She stated that she wakes up with numbness

in her right lower arm.  Paden noted that she had been off work since December 3.  He

assessed her as having cervical spine pain and right upper extremity numbness, and wrote

that an MRI was “possible.”  When she returned on March 22, 2005, she reported that she

has pain in her shoulder and that her right arm hurts when she sleeps.  He prescribed, inter

alia, Flexeril.  On her April 27, 2005 visit, she complained of pain in her neck and right

shoulder and arm, with numbness in her arm in the morning.  Dr. Paden ordered physical

therapy for three weeks, three times a week, and a CT scan of Claimant’s cervical spine.

The CT scan, performed on April 28, 2005, had the following findings:

“Degenerative changes at the C5-C6 level with posterior bony spurs and some mild bulging
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of the disk that cause mild central stenosis as well right neural foraminal narrowing.  The

rest of the spine is essentially normal.”

Claimant had a physical therapy evaluation on April 29, 2005, and underwent

therapy from May 6, 2005 through October 5, 2005, when she was discharged.  The note

for May 12, 2005 reflects that she “continues to exhibit a rather marked amount of spasm

palpable  in the trapezius, scalene, and sternocleidomastoid region . . . .”  She had spasms

on June 24, July 8, July 15, and August 25, 2005.

On November 21, 2006, Dr. Paden wrote Claimant’s counsel a letter that reads in

pertinent part:

On the above stated patient you requested information concerning a
Workmen’s [sic] Compensation-type issue.  This dates back to a stated injury
some time in 2004.  She had been seeing a chiropractor for care at first and
saw me first on January 17th with pain in the cervical spine, neck and right
upper extremity and had been off work since December 3rd evidently.  Her
work and employment at the Meat Shop at that time were being performed,
and she has had continued pain reported in the upper back and shoulder
area since her reported injury at work.  Her examination at that visit in
January revealed upper extremity reflexes and strength to be equal and
normal with no tenderness in the musculoskeletal tissue.  She was seen
again on March 22nd with right arm pain and pain in the shoulder especially
at night and while sleeping.  It is hurting down into the middle part of her arm.
Tenderness was noted at that time in the right neck area.  Grip was equal
once again bilaterally with the upper extremity exam unremarkable.  She was
treated simply with medical treatment and medical therapy.  At the April 27th

visit she reported continued right shoulder and neck pain and muscular
aching.  A cervical spine CT was ordered.  Physical therapy was ordered for
her shoulder and neck.  At that juncture, it was noted she had degenerative
changes at the C5-6, posterior bony spurs and mild bulging of the disc.  We
recommended continued physical therapy at that time for 4-6 weeks with
medical treatment and neurosurgical evaluation if unresolved.

I have no further reports in my record of further follow-up.  Further treatment
at this time is not ongoing.

I refer you to a letter also written on March 22nd, 2005, of our treatment up to
that juncture.  It appears that her symptomology has resolved at this point.
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Records-Nonmedical

Claimant’s Exhibit 2.  These are the discovery responses discussed in the ruling on

Claimant’s objection to the admission of Respondents’ Proffered Exhibit 1, discussed

above.

Claimant’s Exhibit 3.  This is the diagram of the Meat Shop drawn by McGinnis on

the witness stand and discussed above in the context of his testimony.

ADJUDICATION

A. Compensability

Claimant has contended that on December 3, 2004, she sustained compensable

injuries to her neck, back and shoulders.  But Respondents contend that she did not

sustain a compensable injury while employed for Respondent Meat Shop.

In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show by a

preponderance of the evidence that:  (1) an injury occurred that arose out of and in the

course of his or her employment; (2) the injury caused internal or external harm to the body

that required medical services or resulted in disability or death; (3) the injury is established

by medical evidence supported by objective findings, which are those findings which

cannot come under the voluntary control of the patient; and (4) the injury was caused by

a specific incident and is identifiable by time and place of occurrence.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Id.  This
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standard means the evidence having greater weight or convincing force.  Metropolitan Nat’l

Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet

Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

When Claimant was examined by Dr. McCoy on December 3, 2004, she was noted

to have muscle spasms in her cervical, thoracic and lumbar areas, along with “significant

edema and swelling in thoracic rib cage area (rt scapula).”  These constitute objective

findings.  See Estridge v. Waste Management, 343 Ark. 276, 33 S.W.3d 167 (2000)

(muscle spasms); Utech v. Wal-Mart Associates, Inc., 2007 AWCC 85, Claim No. F602986

(Full Commission Opinion filed July 10, 2007) (edema and swelling).  I also note that Dr.

Paden prescribed Flexeril.  In Fred’s, Inc. v. Jefferson, the Arkansas Supreme Court

affirmed a Commission finding that there were objective findings to prove the claimant’s

injury.  361 Ark. 258, 206 S.W.3d 238 (2005).  There, the claimant when presenting for

medical treatment complained of muscle spasms in her back.  The records reflected that

she was thereafter prescribed Flexeril, among other things.  In holding that the providing

of the prescription was itself objective medical evidence, the court held that “a reasonable

inference from the chronology of events is that the medication and physical therapy were

prescribed to aid [claimant] and to treat her injury.  Any other construction of these events

does not withstand scrutiny or pass the test of reasonableness.”  Id.

However, Claimant’s April 28, 2005 cervical spine CT scan was normal except for

degenerative changes at C5-6, identified as  posterior bony spurs and some mild bulging

of the disc.
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Claimant testified about the alleged incident on December 3, 2004 that led to the

instant claim.  She had no corroborating witness to the incident, as she was allegedly alone

at the time because McGinnis was at lunch.  Claimant stated that she was carrying a

lugger, or tray, of meat weighing an estimated 55 pounds and had moved it from where it

had been ground to a table when she felt pain in her shoulder and back.  However, this

account varies in one significant aspect from what she told Dr. McCoy; there, she stated

that her alleged injury was due to “lifting heavy objects (dead carcus [sic]) at the meat shop

. . . .”  No single incident involving the moving of a single lugger was mentioned.  Moreover,

no carcass was involved.  McGinnis testified that deer carcasses weigh around 65 pounds,

and that he was the only one at that shop who moved them.  Claimant did not do so.

While Claimant first testified that she had never lifted as much weight before as she did in

lifting the lugger on December 3, 2004, she then admitted that she had on multiple

occasions before this date lifted 50-pound bags of feed on her mule farm.

Claimant’s testimony was that upon McGinnis’ return to the shop, she informed him

what occurred.  He denied this at the hearing.  Her testimony at the hearing was also that

during this conversation, she told him that she probably needed to see someone due to the

pain.  When Respondents pointed out to her that this was a departure from her deposition

testimony that the subject of her treatment did not come up at that point, she replied that

she must have misunderstood the question at the deposition.

McGinnis testified that a notice instructing how one is to report a work-related injury

is prominently displayed at the shop, and gave the exact location of it.  Claimant could not

recall seeing such a notice, and stated that McGinnis did not orient her as to the procedure

for reporting such an injury.
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She did not see the company doctor, but rather Dr. Joseph McCoy.  Claimant gave

inconsistent and incredible testimony regarding her history with McCoy’s office.  First, she

could not recall if she had treated with McCoy prior to December 3, 2004.  She added that

if she had done so, if would have been for “a stress.”  Later, she recalled seeing him for

migraine headaches.  At the point in her cross-examination when she was asked whether

she had gone to Dr. McCoy as recently as two weeks prior to the alleged incident, Claimant

cast strong doubt on her earlier statements on this topic by stating, “All I can tell you is

maybe I was starting to have problems lifting all this stuff before I had this accident . . .

‘[c]ause I was working for him, started in June.”  I also note that this statement is a marked

departure from her earlier testimony that she had no physical problems prior to December

3, 2004.  When Claimant was recalled to the stand after Respondents rested, she reverted

to her earlier testimony that she would only have treated with McCoy for migraine

headaches.  She added, “[b]ut it was nothing to do with no other, there was nothing, no

other place hurt.”

Her testimony notwithstanding, there are indications in Dr. McCoy’s records of her

December 3, 2004 visit that she was not a new patient of his.  He did not note that this was

a new or even subsequent visit, but an “[e]xacerbation”–leading one to conclude that he

believed he was treating a condition he had treated before.  This is supported by a note

on that date that reads, “patient has had prior cervical symptoms but were non-

symptomatic at time of new injury.”  Certainly, this evidence coupled with the lack of

anything but degenerative findings in cervical spine means that Claimant has not proven

that she sustained a compensable neck injury.



Horton - Claim No. F500502 24

While I excluded Respondents’ Proffered Exhibit 1 from evidence, I note that

Claimant testified that she did call into work after the alleged incident.  She was unsure if

her condition was due to the alleged work-related injury or her pre-existing female

problems, which she stated were severe.  She attributed her failure to return to work as

due in part to the female problems.

No physician has rendered an opinion as to causation in this case.  Whether

Claimant’s alleged injuries arose out of and in the course of her employment at

Respondent Meat Shop hinges on the veracity of her testimony concerning what transpired

on December 3, 2004, and her physical condition prior thereto.  A claimant’s testimony is

never considered uncontroverted.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879

S.W.2d 457 (1994).  The determination of a witness’ credibility and how much weight to

accord to that person’s testimony are solely up to the Commission.  White v. Gregg

Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort

through conflicting evidence and determine the true facts.  Id.  In so doing, the Commission

is not required to believe the testimony of the claimant or any other witness, but may

accept and translate into findings of fact only those portions of the testimony that it deems

worthy of belief.  Id.

In view of the problems with Claimant’s testimony highlighted above, I simply cannot

credit her testimony.  Without this evidence, it is clear that I cannot attribute her alleged

conditions to her employment at Respondent Meat Shop without resorting to impermissible

speculation and conjecture.  See Dena Construction Co., supra..  Hence, she has not
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proven by a preponderance of the credible evidence that she sustained a compensable

injury.

B. Reasonable and Necessary Medical Treatment

Claimant has contended that she is entitled to reasonable and necessary medical

treatment of her alleged injuries.  However, because she has not proven that they are

compensable, this issue is moot and will not be addressed.

CONCLUSION

Claimant bears the burden of proving by a preponderance of the evidence that his

alleged back, neck and shoulder injuries are compensable.  She has not done this.

Therefore, her claim must be, and hereby is, denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


