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STATEMENT OF THE CASE

On August 20, 2008, the above-captioned claim was heard in Conway, Arkansas.

A pre-hearing conference took place on May 12, 2008.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  Respondents moved to amend the second stipulation, but this was denied.  At the end

of the hearing, the parties agreed to two additional stipulations concerning controversion.

The stipulations, which I accept, are thus as follows:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/carrier relationship existed on or about August 14,

2007, at which time Claimant sustained a compensable injury.

3. Claimant’s average weekly wage of $666.00 entitles him to temporary total

disability benefits in the amount of $444.00 per week and permanent partial

disability benefits in the amount of $333.00 per week in the event he is found

to be entitled to such benefits.

4. Respondents have controverted Claimant’s entitlement to additional

temporary total disability benefits.

5. Respondents have controverted Claimant’s entitlement to additional medical

treatment on and after January 10, 2008.

Issues

From the prehearing order, the issues tried were the following:

1. Whether Claimant is entitled to additional medical treatment.

2. Whether Claimant is entitled to temporary total disability benefits from

January 10, 2008 to a date yet to be determined.

3. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

The contentions of the parties were as follows:

Claimant:

1. Claimant contends that he sustained admittedly compensable injuries on or

about August 24, 2007.  Claimant is presently under the treatment of Dr.

Wilbourn who has prescribed physical therapy and injection therapy  Dr.

Wilbourn has also indicated that the Claimant is temporarily totally disabled.
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Claimant contends he is entitled to temporary total disability benefits from

approximately January 10, 2008 and continuing to a date yet to be

determined.  These matters have been controverted for purposes of an

attorney’s fee.

Respondents:

1. Respondents contend that the Claimant was released to return to work in a

full-duty capacity on August 28, 2007, and that work was available for him

with Respondent Employer.  However, Claimant returned to work with

another company.  He did not request additional medical treatment or

indemnity benefits until his filing of a Form AR-C with the Arkansas Workers’

Compensation Commission on February 11, 2008.  It is Respondents’

position that Claimant’s current need for medical treatment, if any, is not

related to his workers’ compensation injury, nor is such treatment reasonable

and necessary.  Respondents contend they should not be liable for any

additional benefits in this matter.  Further, Respondents assert that the

medical documentation does not support the entitlement to any indemnity

benefits in the event Claimant is found entitled to further medical.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Because its admission will help to “best ascertain the rights of the parties”

under Ark. Code Ann. § 11-9-705(a) (Repl. 2002), the testimony of Mary

Horn concerning her conversation with the nurse case manager is hereby

admitted into evidence and will be given due weight.

4. Claimant sustained compensable injuries to his cervical, thoracic and lumbar

spine.

5. Claimant has proven by a preponderance of the evidence that he is entitled

to additional medical treatment of his cervical, thoracic and lumbar spine in

the forms of physical therapy and an epidural steroid injection of the lumbar

spine.

6. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional temporary total disability benefits.

7. Because Claimant has not proven his entitlement to indemnity benefits, he

has not shown by a preponderance of the evidence that he is entitled to a

controverted attorney’s fee.

PRELIMINARY RULINGS

Admission of testimony of Mary Horn concerning nurse case manager statement.

During the direct examination of Horn, she was asked about conversations she had with

the nurse case manager for Claimant’s case.  She testified that she asked if Claimant was

to be sent back to the doctor and the case manager replied, “Well, I will have to talk to
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Irene [the adjustor] and I’ll get back to you.”  Respondents objected to this on the basis of

hearsay.  Claimant’s counsel responded that the nurse case manager was an agent for the

company at that point being the company was paying her, and Respondents’ counsel

replied that she was an independent nurse.  I took the objection under advisement.

Arkansas Code Annotated § 11-9-705(a)(1) (Repl. 2002) provides:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

The Commission has a “great deal of latitude in evidentiary matters.”  Bryant v. Staffmark,

Inc., 76 Ark. App. 64, 61 S.W.3d 856 (2001).  After due consideration of this matter, I find

that admission of this testimony will help to “best ascertain the rights of the parties.”  Thus,

Respondents’ objection is overruled.  The testimony is hereby admitted and will be given

due weight.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant; his wife, Mary; and Neil Porter, the

Safety Director of Respondent Wayne Smith Trucking, Inc. (hereinafter “Wayne Smith”).

In addition to the prehearing order discussed above, also admitted into evidence in this

case were the following:  Commission Exhibit 2, the draft of the May 12, 2008 prehearing

order; Claimant’s Exhibit 1, a compilation of his medical records, consisting of one index

page and 13 individually numbered pages thereafter; Claimant’s Exhibit 2, another

compilation of his medical records, consisting of one index page and five individually
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numbered pages thereafter; Respondents’ Exhibit 1, a compilation of Claimant’s medical

records, consisting of one index page and 12 individually numbered pages thereafter; and

Respondents’ Exhibit 2, non-medical records including Claimant’s wage records, the report

of the vehicle collision at issue, and the Forms AR-N and AR-C and First Report of Injury

pertaining to this claim.

Testimony

Mary Horn.  Called by Claimant, Horn testified that she has been married to

Claimant for 23 years.  She stated that she attended all of the medical visits he has had

in connection with the injuries that are the subject of this claim.  Wayne Smith set up

Claimant’s appointment with Dr. Peter Post.  Post took x-rays, provided medication, and

sent Claimant for physical therapy.  Claimant underwent the therapy.  Dr. Post took

Claimant off work.  He received workers’ compensation benefits.  Respondents paid for the

visits to Post and for the physical therapy.

Horn stated that Claimant was not doing well.  He complained of neck and back

pain.  Claimant had trouble getting up, turning his head, and getting in or out of bed.  Her

testimony was that he did not have these problems prior to the vehicle accident; he worked

every day and was capable of doing anything he wished to do.

On August 27, Claimant saw Dr. Post and, according to Horn, there was discussion

about his possibly returning to work at that time.  In fact, Claimant returned to work for

another company.  He did not see another physician until January 10, 2008.  During that

interim, he was working.  He was not reinjured during this period or thereafter.  However,

Horn stated that at that time he was still having the physical problems described above.
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He was still complaining of pain.  While he still took his medication when he was home, he

was not able to do so when he was driving a truck because it could make him sleepy.

Horn testified that Claimant is still having the above problems.  They discussed his

needing to return to the doctor.  When Horn contacted Respondents and spoke with the

adjustor, Irene Voyles, about Claimant still having physical problems, Voyles stated that

she would see what she could do.  A nurse case manager named Debbie was assigned.

When Horn asked Debbie if Claimant was going to be sent to a doctor, the nurse case

manager replied, “Well, I will have to talk to Irene and I’ll get back to you.”

Arrangements were ultimately made for Claimant to see Dr. Darin Wilbourn.  As

stated above, he was seen on January 10, 2008, and an MRI was performed on the 29th

of that month.  Respondents have not paid for that test.  They also have not paid for the

physical therapy that Wilbourn recommended.  Thereafter, Claimant and his wife

attempted to contact the third party administrator without success.  They did not discover

that further treatment would not be unauthorized until the claim was filed.  Claimant has

not returned to work since the January 10 visit.  He has had trouble lifting, bending,

stooping and standing during this time.  In addition to Wilbourn, Claimant has also seen

Dr. R. Mann, his general practitioner, in connection with his injuries from the accident.

Mann has given him injections in his neck and back.  Claimant was last seen by a doctor

concerning these problems on July 19.

When questioned by Respondents, Horn testified that Claimant never had back or

neck trouble prior to August 2007.  However, he did have pre-existing problems with one

shoulder that was treated with anti-inflammatories.  When Claimant returned to work in
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August 2007, he went to work driving a truck for his nephew.  This was a full-time job.

Voyles never approved any of the treatment with Dr. Mann.

Under follow-up questioning by Claimant, Horn stated that while the treatment by

Wilbourn was paid for, the MRI that he recommended was not.  This test was arranged

through the nurse case manager and approved through Voyles.

John Horn.  Claimant testified that he is 60 years old and has been driving a truck

for over 40 years.  On August 14, 2007, while employed for Wayne Smith, he had a vehicle

accident.  That day, he was on Interstate 30 in Texas, traveling from Morrilton to Dallas or

Fort Worth with a load of paper, when he stopped because the vehicle ahead of him did.

His truck was then struck from behind.  While the bumper on the trailer was damaged, he

was able to deliver the load to its destination.  However, after he dropped off the load and

was heading to Oklahoma the next day, his neck and lower back “got to hurting pretty

good.”

He reported his injuries that day and was seen by Dr. Post on August 17, 2007.

Claimant stated that at that time, he was having problems with his neck, back and

shoulders.  Post had him undergo x-rays, and prescribed medication and therapy.

Claimant attended the therapy sessions.  Claimant saw Dr. Post again on August 27, 2007

and discussed with him the possibility of his returning to work.  He testified that at the time,

he was feeling better because of the therapy and medications he had received.  Dr. Post

told him that he “could go back and try it.”

When asked why he did not return to Respondent Wayne Smith, Claimant stated

that “I just couldn’t–jumping in and out of the truck, you know, [dollying] trailers and stuff,

I couldn’t.  I was hurting too bad.”  He instead went to work for his nephew’s trucking
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company, where the work required only driving and was less physically strenuous.  Despite

the fact that he was still in pain, according to Claimant, he returned to work because he

likes to work and needed the money.  He continued to work for that company until he went

to Dr. Wilbourn on January 10, 2008.

Wilbourn arranged for an MRI.  No one has paid for this test.  Claimant has seen

Dr. Mann as well.  While Wilbourn prescribed physical therapy, Claimant has not

undergone it because he was unable to do so.

His hearing testimony was that between the August 14, 2007 and the visit to

Wilbourn, he sustained no other injuries.  He was still ailing during that period, and taking

the medications prescribed by Post.  His neck and back are still bothering him; it hurts to

turn his head, he has sharp and aching pains between his shoulder blades, and his low

back hurts.  Because of this, he has problems sleeping.  Claimant has a ten-pound lifting

restriction, and has trouble sitting in a truck for long periods of time.  While he wishes to

be a truck driver again, he stated that he is not physically capable of being one at present.

He has no training in other fields of work, and was unaware of other jobs he could have

performed from January 10, 2008 through the date of the hearing.  Claimant denied having

back problems prior to the truck accident.

Under questioning from Respondents, Claimant testified that he was wearing his

seatbelt at the time of the accident, and was able to drive the truck back to Morrilton.  The

only damage was to the bumper.  He reported to his employer that he had injured his back,

but he was unsure if he mentioned any other part of his body.  However, he admitted that

his Employee’s Notice of Injury that he signed on August 20, 2007 mentions only his neck

and shoulders.
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His job with Wayne Smith did not require any lifting; but he did have to sweep out

trailers and hook and unhook them.  He admitted that once Dr. Post released him, he

resigned from Wayne Smith and went to work for his nephew, resulting in his making from

$800.00 to $1,200.00 per week at times.  Claimant did not recall telling Post that he did not

do a lot of heavy lifting at Wayne Smith.  After Dr. Wilbourn placed him on restrictions,

Claimant never contacted Wayne Smith to see if any light duty work was available.

Claimant testified that he had a pre-existing left shoulder problem that was treated

with an injection.  He did not recall treating in January 1998 for a stiff neck.  He also did not

remember telling his physician in 2006 that he had had numbness in his fingers for years.

Currently, he is receiving Social Security disability benefits.  

With respect to his treatment after Dr. Post’s release, Claimant testified that the

Respondents set up his MRI that Dr. Wilbourn recommended.  He told Wilbourn that he

had increased pain in his neck, mid-back and lower back from bouncing around in his truck

cab.

Under further questioning from his counsel, Claimant stated that the portion of the

Form AR-N listing his areas of injury was not filled out by him.  However, he had already

by that time informed Dr. Post that he was having problems in his low back that seemed

to go up into his neck, along with a tingling sensation between his shoulder blades.  He

received physical therapy on his neck and back.  Claimant testified that his 2006 problem

related to a possible rotator cuff problem.  He was never diagnosed as having herniated

discs in his neck or low back prior to the accident.
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Claimant stated that prior to going to work for Wayne Smith, he applied to work for

J.B. Hunt.  The process including a physical, which Claimant described as “one of the

hardest” he had ever taken.  He passed the physical.

When questioned by me, Claimant testified that the J.B. Hunt physical took place

less than a week before he went to work for Wayne Smith.  With respect to his decision

to go to work for his nephew, he stated that, among other things, his new job did not

require that he lower the feet on the trailer or unhooking the hoses, or unhook the pin from

the fifth wheel.

With respect to the August 14, 2007 accident, Claimant’s truck was struck by

another diesel truck going at least 65 miles per hour.

Neil Derrick Porter.  Called by Respondents, Porter testified that he has been the

Safety Director for Respondent Wayne Smith for over 15 years.  He stated that Claimant

had his accident three to four weeks after coming to work for the company.  When

Claimant called to report the accident, he stated that he was not injured and that only the

DLT bumper on the trailer was damaged.  When Porter examined the truck upon

Claimant’s return, he saw no damage to the truck.  The bumper had been welded back

onto the trailer.

Porter stated that after Claimant had been released by his physician on August 27,

2007, the two talked of him going back to work.  Claimant stated that he had cleaned his

truck out and that he was going to work for someone else.  He did not explain why he

made this decision.  Porter testified that had Claimant wanted to come back to work for

Wayne Smith at that time, regular or light-duty work would have been made available for

him, depending on whether he had any restrictions.  Since January 2008, Claimant has not
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been in contact with Porter and has not attempted to return to work at Wayne Smith.  At

that time until the present, light-duty positions have become available three to four times.

Porter testified that had Claimant been placed on light duty, suitable work would have been

found for him until he could return to full duty.

With respect to the Form AR-N, Porter stated that he aided Claimant in filling out the

form, and that the portions he filled out were in accordance with Claimant’s instructions.

Claimant told him that only his neck and shoulders had been injured; he did not mention

that his back had been hurt as well.

Under questioning from Claimant, Porter stated that he did not know why Claimant

would have told his initial treating physician that his back had been injured, but not told

Porter as well.  Porter stated that he was not aware of what diagnoses Claimant received.

He knew only that Claimant had undergone physical therapy.  Porter testified that neither

he nor any representative of Wayne Smith has made a bona fide offer for Claimant to

return to work there in any capacity since January 10, 2008.

When questioned by me, Porter stated that with the respect to the portions of the

Form AR-N that he filled in, he did so in Claimant’s presence and prior to him signing the

document.

Records-Medical

Claimant’s medical records, contained in Claimant’s Exhibits 1 and 2 and

Respondents’ Exhibit 1, reflect the following:

Pre-incident.  Claimant on January 22, 1998 presented to the Millard Henry Clinic

with slight tenderness over the lateral aspect of his left shoulder.  The x-ray of the shoulder

was unremarkable.  He diagnosed as having bursitis versus rotator cuff injury, and was
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given an injection in the shoulder.  Claimant also complained of mild muscle tenderness

in his neck, but his cervical x-rays were normal.  Claimant was diagnosed as having

cervical strain that was probably due to his tensing while driving.

When Claimant returned to the clinic on March 7, 2006, he still complained of pain

in his left shoulder, along with popping or clicking in it and pain/numbness in the third,

fourth and fifth fingers of his left hand that had been present “for years.”  Dale Barton noted

that Claimant had previously been given a shoulder injection by Dr. Mann, and noted that

x-rays showed a “high riding humerus.”  He was assessed as having rotator cuff syndrome,

and was given another injection in the shoulder.

Post-incident.  When Dr. Peter Post examined Claimant on August 17, 2007, the

following history was related:

John is a 59-year-old 18-wheel driver who works for Wayne Smith.  He says
he was in Texas and was struck from behind by another 18-wheeler.  He
says he had to stop because the car in front of him was stopped and the
other truck ran into him.  This was apparently Tuesday evening about 9
o’clock.  He says he did not seem to hurt then but subsequently after driving
through Oklahoma he started having some pain the next morning.  He
started having pain in the low back that seemed to go up into the neck with
kind of a tingling sensation between the shoulder blades.  He denies any
pain into his arms or legs although he says his legs feel a little bit “weak”
today.  He denies any previous history of back problems at all.  He says he
has never missed work from back problems.  He never had any x-rays of his
back to his knowledge.  He says he has been taking IBUPROFEN for the
pain and it works somewhat.  He said he could not sleep in his bed last night
because of the pain.

X-rays of the cervical, thoracic and lumbar spine revealed only mild osteoarthritic changes.

Post kept him off work until August 27, 2007, and prescribed physical therapy.  No

restrictions were listed.  On the 27th, Claimant returned to Post and reported that he was

feeling “quite a bit better” but was still had soreness in his neck and between his shoulder
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blades, and one short spell of weakness in his legs that has not recurred.  Claimant stated

that he felt like he could return to work without limitations.  He stated that his job does not

involve a lot of lifting and that he could obtain help if his back bothers him.  Post advised

him to seek help for the time being.  Based on these representations, Dr. Post gave

Claimant a release on that date with “no limitations on activity.”  He instructed that the

soreness would remain for six to eight more weeks, depending on how quickly Claimant

heals.

On January 10, 2008, Claimant presented to Dr. Darin Wilbourn with increased

cervical, thoracic and lumbar pain.  He reported that in August 2007 he attended three

physical therapy sessions before being told to return to work.  After his release, he went

to work at full duty and made trips to Texas once a week.  In addition, he related that he

was experiencing weakness when standing for prolonged periods and increased back

caused by his “bounc[ing] up and down in the cab” of his truck.  Wilbourn assessed him

as having cervical, thoracic and lumbar pain, and recommended MRIs of these sections

of the spine.  While he prescribed Flexeril “as needed for muscle spasms,” the presence

of spasms was not noted in his findings.  Dr. Wilbourn released him to limited duty, with

no lifting, pushing or pulling over ten pounds, change positions at will, and no driving a

company vehicle.

MRIs conducted on January 29, 2008 reflected a left paramedian disc protrusion at

T9-10 and bulges at L2-3, L3-4, L4-5 and L5-S1, with borderline stenosis at L4-5.  No

herniation was found.  His cervical MRI was normal.  On January 30, 2008, Dr. Wilbourn

diagnosed Claimant as having neck, thoracic and low back pain; bulging discs in the

lumbar spine, and a left-side disc protrusion at T9-10.  He recommended a lumbar epidural
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steroid injection plus physical therapy.  In addition, he gave Claimant restrictions of limited

standing/walking, overhead work, stooping/bending, kneeling/squatting; a ten-pound lifting

restriction, and no driving company vehicles.  Wilbourn also prescribed physical therapy

three times a week for two weeks.

Claimant underwent an MRI of his left shoulder on April 18, 2008, which reflected

acromioclavicular joint arthrosis with mild impingement upon the supraspinatus tendon with

associated supraspinatus tendinopathy.

Claimant’s Exhibits 1 and 2 contain records purportedly from Dr. R. Mann at the

Skyline Medical Clinic in Russellville.  However, the vast majority of the handwriting on

these records is illegible.  For me to consider them would require that I engage in

speculation and conjecture, which I am not permitted to do.  Dena Const. Co. v. Herndon,

264 Ark. 791, 796, 575 S.W.2d 155 (1979).  For that reason, they will not be taken into

account.

Records-Nonmedical

Respondents’ Exhibit 2 contains Claimant’s wage records from Respondent Wayne

Smith, the Texas Department of Public Safety reports concerning the August 14, 2007

accident, and the Forms AR-N and AR-C and First Report of Injury for the claim in

question.  Both the First Report of Injury and Form AR-N reflect that Claimant reported

injuries to his neck and shoulders.  The Form AR-C reflects only that he was involved in

a motor vehicle accident.

ADJUDICATION

A. Additional Medical Treatment

According to Claimant’s contentions, he is entitled to additional medical treatment

recommended by Dr. Darin Wilbourn in the forms of physical therapy and injection therapy.
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On January 30, 2008, Wilbourn prescribed that Claimant three times a week for two weeks

undergo therapy to evaluate and treat the following:  neck pain, thoracic pain, low back

pain, bulging discs in the lumbar spine, and left disc protrusion at T9-10.  That day, he also

recommended that Claimant undergo a lumbar epidural steroid injection.  The parties have

stipulated, and I accept, that Respondents controverted Claimant’s entitlement to any

additional treatment on or after January 10, 2008–which would include these items.

Claimant has not asked for treatment of his left shoulder, despite a finding of, inter

alia, mild impingement in his left shoulder as a result of an April 18, 2008 MRI.  Also, he

has not asked for reimbursement of the MRIs recommended by Wilbourn despite

testimony that they were not covered.  Finally, he has not asked for payment for his post-

controversion visits to Dr. R. Mann, his personal physician (this does not matter, however,

because the illegible nature of the records makes it impossible for me to determine what

services were rendered by Mann).  Hence, these items of treatment will not be addressed.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,
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73 Ark. App. 158, 40 S.W.3d 333 (2001).  “Medical treatments which are required so as

to stabilize or maintain an injured worker are the responsibility of the employer.”  Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and  determine the true facts.  Id.  In so doing, the Commission is not required

to believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

As discussed supra, the parties stipulated prior to the hearing that Claimant

“sustained a compensable injury” on or about August 14, 2007.  Respondents at the

hearing sought an amendment of this stipulation to reflect that only injuries to the neck and

shoulders were accepted.  Claimant objected, and I denied Respondents’ proposed

amendment on the basis of the objection and Respondents’ failure to act earlier despite

the fact that the prehearing conference took place over three months prior to the hearing.

But as I instructed the parties at the hearing, I did not necessarily agree with Claimant’s

contention that the stipulation as to compensability that I accepted, and which was not

specific as to a given body part, cover the body parts for which he is seeking treatment.

In fact, I cannot interpret this stipulation as meaning that Respondents stipulated to the

compensability of his alleged cervical, thoracic and lumbar spine injuries without engaging

in speculation and conjecture.  This is impermissible.  See Dena Const., supra.  While I

recognize that neither side sought to make compensability an issue in the hearing, it is a

threshold issue to determine whether a given treatment is reasonable or necessary.  See
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Brown, supra; Clingan, supra.  Thus, I must address whether Claimant sustained

compensable injuries to his cervical, thoracic and lumbar spine.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Repl. 2002), which the I find applies

to the analysis of all of Claimant’s alleged injuries, defines "compensable injury":

(i) An accidental injury causing internal or external  physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.

A compensable injury must be established by medical evidence supported by

objective findings.  Ark. Code Ann. § 11-9-102(4)(D) (Repl. 2002).  "Objective findings" are

those findings which cannot come under the voluntary control of the patient.  Id. §

11-9-102(16).  If the claimant fails to establish by a preponderance of the evidence any of

the requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

With respect to his alleged cervical spine injury, Respondents’ counsel at the

hearing made the following statement in proposing a modification to the stipulation

concerning compensability:  “Respondents accepted compensable injuries to the neck and

shoulders only.”  This constitutes an admission on the part of Respondents.  See Wacaser

v. Ins. Comm’r, 321 Ark. 143, 900 S.W.2d 191 (1995).  Hence,  I find that Claimant

sustained a compensable injury to his cervical spine.
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As for Claimant’s thoracic and lumbar spine, the January 29, 2008 MRIs of the spine

showed objective findings on injury as set out above.  Claimant gave credible testimony

concerning the motor vehicle accident of August 14, 2007, when his tractor-trailer rig was

struck from behind by another truck.  Onset of symptoms occurred the next day.  When he

sought treatment on August 17, 2007, three days after the accident, he complained of low

back pain that went into his neck, along with tingling between his shoulder blades.  Based

on the foregoing, I find that Claimant sustained compensable injuries to his thoracic and

lumbar spines as well.

Claimant did not have treatment to his spine between his release on August 27,

2007 and his return to the doctor on January 10, 2008.  But his testimony was credible on

the point that he sustained no new injuries to his spine during this period.  Mrs. Horn

corroborated this.  While he told Dr. Wilbourn on January 10 that the bouncing he was

experiencing in the cab of his truck while driving for his nephew was causing him to have

increased pain, nothing before me shows this to be anything other than a temporary

aggravation, at most, of his compensable injuries.  His testimony was that this discomfort

continues, despite the fact that he is no longer driving.  Again, Mrs. Horn corroborated this

testimony.  In view of the proposed treatments, I find that they are causally related to his

compensable injuries and are reasonable and necessary for the treatment of them.  In so

doing, I recognize that while Dr. Wilbourn recommended a lumbar epidural steroid

injection, according to Claimant Dr. Mann performed injections on his back.  But again, I

am unable from the records before me to determine the nature of those injections due to

the records being illegible, so I do not find that Mann’s treatment obviated that

recommended by Wilbourn.
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B. Temporary Total Disability Benefits

Claimant has alleged that he is entitled to additional temporary total disability

benefits from January 10, 2008 to a date yet to be determined.  In turn, Respondents

contend that while work was available for Claimant with Respondent Wayne Smith,

Claimant chose to resign from the company.  Further, they argue that the medical

documentation does not support  his entitlement to additional indemnity benefits.

Claimant’s spine injuries are unscheduled.  See Ark. Code Ann. § 11-9-521 (Repl.

2002).  An employee who suffers a compensable unscheduled injury is entitled to

temporary total disability compensation for that period within the healing period in which

he has suffered a total incapacity to earn wages.  Ark. State Hwy. & Transp. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become stable and nothing further in the

way of treatment will improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124,

628 S.W.2d 582 (1982).

Claimant must prove by a preponderance of the evidence that he was still in his

healing period and unable to work after January 10, 2008.  See Breshears, supra.  The

evidence adduced at the hearing shows that Dr. Wilbourn did not take Claimant off work,

but only placed him on light duty.  He was given a restriction of no lifting, pushing or pulling

over ten pounds, and instructed not to drive a company vehicle.  As of the time these

restrictions were imposed, Claimant no longer worked for Wayne Smith.  Nonetheless, Neil

Porter, the company’s safety director, credibly testified that the company could have

accommodated Claimant’s restrictions.  No bona fide offer of accommodation was made

because Claimant had resigned months before to take another driving job.  Hence,
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Claimant has not proven by a preponderance of the evidence that he was totally

incapacitated to earn wages, and is thus not entitled to temporary total disability benefits

during the period at issue, or any portion thereof.  See Hardin v. Holiday Inn-Airport, 2007

AWCC 90, Claim No. F510183 (Full Commission Opinion filed July 25, 2007).

C. Attorney’s Fee

While the parties stipulated that Respondents controverted Claimant’s entitlement

to further temporary total disability benefits, he has not shown that he is entitled to

additional indemnity benefits.  Consequently, he is not entitled to a controverted attorney’s

fee under Ark. Code Ann. § 11-9-715(a)(2)(B)(ii) (Repl. 2002).

CONCLUSION

Claimant has not proven that she is entitled to additional medical treatment.

Therefore, her claim must be, and hereby is, denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


