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LAWRENCE HILL CLAIMANT

C. BEAN TRANSPORT, INC. RESPONDENT
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Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by GARY DAVIS, Attorney, Little Rock,
Arkansas.

Respondents represented by WALTER MURRAY, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On August 7, 2008, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on May 7, 2008, and a pre-hearing order was filed on May

9, 2008.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On December 1, 2007, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant sustained an injury on December 1, 2007.

4. The claimant remains in his healing period.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability.

2. Claimant’s entitlement to temporary total disability.

3. Claimant’s entitlement to related medical.

4. Attorney’s fees.

Claimant’s contentions are:

“Claimant contends that he sustained
compensable injuries 12-1-07 and that he is
entitled to payment of temporary disability
benefits beginning with the date of the injury
and continuing to a date yet to be determined.
This claim has been controverted in its
entirety.  Respondents have indicated that the
claimant refused to be involved in a drug test
and this is the reason for denial of
compensability.  However, claimant will
testify that he did not refuse to be involved
in reasonable drug testing.  Likewise, the
Statute in question does not permit
respondents to deny benefits to a claimant who
fails to be involved in a drug test; rather,
that an employee implies consent to
involvement in a testing.  (There is no
statutorily documented “consequence” for
failure to be involved in a drug test.)”

Respondents’ contentions are:

“Respondents contend that the claimant’s
injury did not arise out of the course and scope of employment.  Respondents further contend

that the claimant refused a drug screening which was requested by
respondent/employer and therefore deny this claim in its entirety.”

DISCUSSION

The claimant in this matter was employed by the respondent as

a long haul truck driver.  After picking up a load in Fort Smith,

Arkansas, the claimant began a trip to Ohio.  He was going through

Nashville, when his trailer flipped while traveling the speed limit
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on an expressway he described as a “sort of a semi curving

highway.”  No other vehicles were involved in the accident.

Shortly after the accident, the Metro Nashville police arrived

with a DOT official.  Submitted into evidence was the Tennessee

Uniform Crash Report dated December 1, 2007, regarding the

accident.  The report indicates it was a one vehicle accident with

one occupant.  The report also indicates the driver’s condition

appeared normal to the officer who prepared the report and neither

alcohol nor drugs were present.

The claimant testified that he did not believe that he needed

medical attention at that time as is indicated in the crash report.

The claimant received a ride to a motel to lie down and rest.  The

claimant testified he was “feeling a little stiff and sore, but I

didn’t really think nothing other than I thought I’d been in an

accident.”  There seems to have been some confusion about how and

where the claimant was going to return to either Atlanta or Fort

Smith.

The claimant was eventually retrieved by a Brunetta Smith

Jackson with whom the claimant lives.  She arrived at the hotel the

claimant was staying at on Monday, December 3, 2007, and the two

left for Atlanta the next day.  The claimant’s testimony and the

medical evidence shows that the claimant arrived at Southern

Regional Medical Center emergency room on December 5, 2007, where

the claimant complained of right leg, shoulder, neck, and back

pain.  The claimant testified that he notified the respondent by
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telephone that he had gone to the hospital.  The following exchange

occurred on direct examination of the claimant:

Q. -- did you communicate with Bean?

A. Yes.

Q. Tell us about that.

A. Well, I – I called – I called up – I called
Bean and told them that I was at the hospital
and just checking, making sure everything was
okay with me.  And Tommy told me that he
didn’t give me authorization to go to the
hospital – go to the doctor.

Q. Okay.

A. I kind of got upset about that, but I told
him, “I mean I – why would I need – why do I
need your authorization to go to the hospital?
That’s why I pay benefits, paying for
insurance.”

Q. Did they – At any time that you can recall
before you were in the hospital emergency
room, did they offer to take you back to
Arkansas and send you to their doctors?

A. No, sir.

Q. Okay.  There was a discussion about taking
a drug test.

A. Yes.

Q. Tell us about that.

A. Tommy told me that – First of all, that’s
when it all came up, when I was at the
hospital – when I told him that I was at the
hospital getting myself checked on, and he
told me that I didn’t have any – he didn’t
authorize me to go to the hospital.  He also
told me that, “Well, since you’re at the
hospital, you’re going to have to have a drug
test.”

Q. Okay.
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A. And he told me, he says, “And what we’re
going to want is a hair - hair sample.”

Q. Okay.

A. And –

Q. Did you talk with him about taking or
giving a urine sample or providing blood or –

A. Yes, I did.

Q. – something like that?

A. Yeah.  I told him that I’m – I told him, “A
hair sample, I’ve never heard of that before.”
And I said, “When you gave me the job, you
only wanted urine.”  And I told him I would
give him urine, I would give him blood, but
this pulling my hair, you know, I didn’t
understand that is what I told him.

Q. Why didn’t you want to give a hair sample?

A. Cause I thought that was some kind of trick
or something.  I didn’t – I didn’t understand
it.  I’ve never heard of it before.

Q. Okay.  You did provide a urine sample.

A. Yes.

Q. Did you ever see the results from the urine
test?

A. No.

Q. Okay.  Were you asked or did you provide
blood for a blood test?

A. No, I didn’t.

Q. Okay.

A. No, I didn’t.

Q. did you ask the hospital personnel to take
a hair sample from you?

A. Yes, I did.

On direct examination the claimant also testified as follows:
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Q. Okay.  Did – At any time that you talked to
Tommy or anybody associated with Bean
Transport, did they direct you to a facility
for the purpose of having a hair follicle test
done?

A. No.

Q. Did they send you a letter in the mail
directing you someplace to have a hair
follicle test done?

A. No.

Q. Okay.  Did they – did they direct you to
some authorized medical or pers – or should I
say properly trained medical or law
enforcement personnel for this purpose of
having a hair follicle test done?

A. No, sir.

Q. Okay.  But again, you did provide a urine
sample.

A. Yes, I did.

Q. Okay.  To this day, have you seen the
results from the urine sample?

A. No.

The claimant was seen at the Southern Regional Medical Center

and Piedmont Healthcare for x-rays of the cervical and lumbar

spine.  On December 10, 2007, he was seen at Providence Medical

Group and received an MRI from Providence Medical Group on February

18, 2008.  That MRI give the impression of, “A subtle small broad

based left posterolateral to foraminal contained disc herniation at

the L5-S1 level abuts the proximal left S1 nerve root.  This is

consistent with the patient’s clinical symptoms.  No other

abnormalities are observed.”  This report was electronically signed

on February 18, 2008, by Dr. Anthony K. Gordon.
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ADJUDICATION

The respondents have stipulated that the claimant sustained an

injury on December 1, 2007, and remains in his healing period.

This stipulation is set out in a pre-hearing order dated May 9,

2008, which was introduced into evidence without objection on the

date of the hearing.  The respondents have also stipulated that the

claimant was an employee of the respondent at the time of the

accident, that the accident occurred, and that the claimant was in

the course and scope of his employment at the time of the accident.

Respondents’ counsel stated at the hearing, “Mr. Davis, Judge, for

the purpose of the record, we’ve never denied that the accident did

not occur.  We don’t deny that he was an employee of Bean at the

time of the accident.  We don’t deny that he was within the course

and scope of his employment at the time.  Our defense is the public

policy aspect that the intoxication, if there was any – and I am

not saying there was – that the public policy is we have an

absolute right to have a drug screen, and he refused the one we

asked for.”

After considering the above stipulation the remaining issue is

the affirmative defense raised by the respondents.  The respondent

contends that the claimant failed to comply with Ark. Code Ann.

§11-9-102(4)(B)(iv)(c).  On cross examination by the claimant’s

attorney, Tommy Gage, the safety director for the respondents,

testified as follows:

Q. Okay.  All right.  Can you give me – can
you give me the name, address, and telephone
number of the facility with which you made
arrangements for Mr. Hill to have a drug test?
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A. I did not make arrangements because he told
me he would not do it.

Q. Well, now, he told you he’d give a urine
sample, didn’t he?

A. Correct.

Q He told you he’d give a blood sample, didn’t
he?

A. Yes.

Q. Are you aware of the fact that he did, in
fact, have a urine test conducted?

A. No, sir.

Q. Okay.  Do you have any idea whether or not
the facility where he was located, which was
Southern Regional Medical Center, whether or
not they even conduct hair follicle testing?

A. No, sir.

Q. He was seen at the Piedmont – with the
Piedmont Health Care Group where he had the
MRI scan conducted.  Do you know whether or
not that facility conducts drug testing?

A. No, sir, I do not.

Q. Okay.  Is it fair to say that you didn’t
make any arrangements for Mr. Hill to have a
drug test?

A. Yes, sir.

Q. Okay.  After Mr. Hill said he didn’t want
to be involved in a hair follicle test, but
that he would be involved in a – in the
provision fo a urine sample or a blood sample,
did you sent Mr. Hill a letter or did you
communicate with him in any way – or when he
became represented by any lawyer, did you
communicate to – whether Mr. Hill or to his
counsel, any information relative to the name,
address, and telephone number and date and
time for a drug test?

A. No, sir.
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Q. Now, you’re not a toxicologist, are you,
Mr. Gage?

A. No, sir.

Q. You don’t know anything about the practice
of toxicology?

A. No, sir.

There has not been sufficient evidenced offered by the

respondent in this matter to raise the rebuttal  presumption of

intoxication.  The respondents’ contention is that the claimant

refused a test which would then cause the presumption to arise at

which point the claimant would have to overcome that presumption to

prevail.

However, the claimant did take a test when asked in the form

of a urine test.  He offered to give blood as well.  The hair

follicle test was rejected by the claimant when asked if he would

submit to one; however, the testimony of the respondent’s safety

director indicates that he never made any effort to arrange or

facilitate any type of test.  The statute regarding the testing of

an employee does not specify what type of test may be given, it

simply states a test.  The claimant’s testimony is that he gave

urine to be tested and I find that testimony to be credible.

There was no evidence presented by the respondents as to why

the hair follicle test was preferred over the urine or blood test.

No effort was made by the respondents to find the results of the

urine test that was taken.  The respondents rely on an argument of

public policy that is not supported by any type of legal material
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other than argument of counsel.  I give that public policy argument

little weight.

The respondents had contact with the claimant shortly after

the accident and on several occasions before the claimant decided

he needed medical treatment.  The respondents could have requested

that the claimant submit to a drug test at any one of those points

of contact, but they did not.  The respondents chose to seek a test

only after the claimant sought medical treatment.  A urine test was

given by the claimant but the results were never sought by the

respondents.  The only evidence other than the testimony of the

claimant about intoxication comes from the Tennessee Uniform

Traffic Crash Report which states that the claimant appeared normal

and notes that neither alcohol or drugs were present.  Even had the

claimant taken and failed a test several days after the accident,

I believe the length of time between the request for a test and the

accident along with the observations of the investigator on the

scene would have been sufficient evidence to rebut the presumption

had it existed in this case.

It does not appear that the respondents are contesting the

injury that the claimant sustained; however, the burden rests on

the claimant to prove his injury compensable.  In order to meet

this burden, the claimant must first show that the alleged injury

satisfied the statutory requirements of Ark. Code Ann. §11-9-

102(4)(d).  This section required that the claimant prove by

medical evidence the actual existence of the physical injury

alleged to be compensable.  Further, this subsection requires that
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the actual existence of a physical injury must be based upon or

supported by objective findings as that term is defined by Ark.

Code Ann. §11-9-102.  In the present case, the medical evidence

submitted by the claimant which includes an MRI of the claimant’s

lumbar spine meets the requirements set out in Ark. Code Ann. §11-

9-102.

Next, the claimant must prove that his medically established

and objectively documented injury meets the definitional

requirements for a compensable injury that are found in Ark. Code

Ann. §11-9-102.  These definitional requirements are:

1. The injury arose out of and occurred in the course of the

employment.

2. The injury was caused by a specific incident.

3. The injury is identifiable by time and place of occurrence.

4. The injury caused internal or external physical harm to the

claimant’s body.

5. The injury required medical services or resulted in a

disability.

Upon review of the medical evidence and the testimony of

witnesses, it is clear that the claimant has met his burden on all

of these requirements to find that his injury is compensable.  The

claimant in this matter is entitled to reasonable medical treatment

related to his injury that occurred on December 1, 2007.  I also

find from the testimony and medical evidence presented by the

claimant that he is entitled to temporary total disability from

December 2, 2007, to a date yet to be determined.  That temporary
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total disability should be paid at a rate commensurate with the

claimant’s allowable average weekly wage.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witnesses and to observe their demeanor, the following findings

of fact and conclusions of law are made in accordance with A.C.A.

§11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on May 7, 2008, and contained in a

pre-hearing order filed May 9, 2008, are hereby accepted as fact.

2. The claimant proved by a preponderance of the evidence that

he suffered a compensable injury on December 1, 2007, while

employed by the respondent.

3. The respondents failed to raise the rebuttable presumption

of intoxication.

4. The claimant is entitled to reasonable and related medical

treatment for his injury.

5. The claimant is entitled to temporary total disability from

December 2, 2007, to a date yet to be determined.

6. The appropriate fees for the claimant’s attorney is the

maximum statutory attorney’s fee on all applicable benefits herein

and herein awarded to the claimant.
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ORDER

The claimant has proven by a preponderance of the evidence

that he is entitled to reasonable and necessary medical services

regarding his compensable injury.  Therefore, the respondents shall

pay for those medical services.

The claimant has proven by a preponderance of the evidence

that he is entitled to temporary total disability from December 2,

2007, to a date yet to be determined.  Therefore, the respondents

shall pay benefits as such.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


