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STATEMENT OF THE CASE

On October 2, 2008, the above captioned claim came on for a hearing in

Little Rock, Arkansas.  A prehearing conference was conducted in this matter on

August 5, 2008, and a Prehearing Order was filed on that same date.  A copy of the

Prehearing Order was marked as Commission Exhibit “1”, and made a part of the

record herein without objection, subject to any modifications made at the full hearing.

At the full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including November 8, 2007.
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3) The claimant’s average weekly wage was $903.96 per week

which would entitle the claimant to a temporary total disability

rate of $504.00 per week and a permanent partial disability rate

of $378.00 per week.

4) The parties agreed to reserve all issues related to permanency.

At the full hearing, the parties agreed to litigate the following issues:

1) Compensability of claimant’s right shoulder.

2) If compensability is overcome, whether claimant is entitled to

medical benefits, temporary total disability benefits from the date

of injury to a date yet to be determined, and attorney’s fees.

3) Notice defense.

At the full hearing the claimant contended that the specific issue of law in

controversy that needs to be decided is whether the claimant’s injury occurred during

the course and scope of his employment.  The claimant contended that his injury did

occur within the course of his employment and that AIG has unjustifiably withheld

workers’ compensation benefits to which the claimant is entitled to receive.  The

claimant contended that he immediately put the employer on notice regarding his

injury and that even though he was employed up through November 15, 2007, he did

not perform any work related tasks following the trip in which he suffered a

compensable injury.

Respondents contended at the full hearing that the claimant did not suffer a
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compensable injury on or about November 8, 2007.  Respondents contended claimant

was not performing employment related services at the time of his injury. 

Respondents contended claimant failed to give notice of any work related injury until

November 15, 2007.  In the event compensability is found, it is respondents’ position

they should not be liable for benefits prior to the receipt of actual notice of the alleged

injury.  Respondents contend in the event compensability is found that the medical

evidence does not support claimant’s claim to entitlement for temporary total

disability benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports, documents,

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are hereby made in accordance with A.C.A.

§ 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties are hereby accepted as

fact.

3) The claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable right shoulder injury on

November 8, 2007.  Specifically, the claimant has failed to prove

by a preponderance of the evidence that his right shoulder injury
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on November 8, 2007, arose out of and in the course of his

employment with LDA Leasing, Inc.

DISCUSSION

The claimant was a truck driver for the respondent-employer on November 8,

2007.  The claimant testified that on November 8, 2007, he picked up a pre-loaded

trailer of processed chickens at Athens, Alabama, and delivered them to Pilgrim’s

Pride in Natchitoches, Louisiana.  The claimant testified that he arrived at Pilgrim’s

Pride in Natchitoches, Louisiana, somewhere between noon and 1:00 p.m. in the

afternoon of November 8, 2007.  

Once at the Pilgrim’s Pride dock in Natchitoches, Louisiana, the claimant

testified that he was assigned a dock door to back into and then waited while

employees for Pilgrim’s Pride unloaded his trailer.  The claimant testified that while

waiting for his truck to be unloaded he decided to go to the restroom.  After exiting

the restroom, the claimant testified that he decided to get some crackers out of a

vending machine at the Pilgrim’s Pride “snack room.”  (T. pg. 31, lines 7-15).

The claimant testified that while pushing the button for his snack crackers on

the vending machine his feet slipped out from under him and he fell down between

two picnic style tables.  The claimant testified that when he fell he struck his right

elbow and arm.  The claimant testified that after falling he went back to his truck to

lay down.  The claimant testified that his pain was too bad to lay down so he got up
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and asked directions to the Pilgrim’s Pride nurse’s station.  The claimant testified that

he knew he had hurt his right upper extremity “pretty bad” and told the nurse at

Pilgrim’s Pride that he may have dislocated his arm.  

The claimant testified that he received treatment from the nurse at Pilgrim’s

Pride in the form of three heating pads and then was instructed by the nurse to go back

to his truck.  The claimant testified that after receiving the heating pads his arm started

to feel better so he sat up in the driver’s seat until his truck was finished being

unloaded and then left the Pilgrim’s Pride facility.  The claimant testified that his fall

occurred somewhere between 3:00 and 3:30 p.m. on November 8, 2007, and that he

left the Pilgrim’s Pride facility between 4:00 and 5:00 p.m. on November 8, 2007. 

The claimant testified that shortly after leaving the Pilgrim’s Pride facility in

Louisiana, he contacted his dispatcher, John Curry, and advised him that he had fallen

and hurt himself in the Pilgrim’s Pride break room.  

The claimant testified that after advising his dispatcher, John Curry, about his

fall, Mr. Curry never instructed him to seek medical attention.  The claimant testified

that he arrived back in Little Rock, Arkansas, after his trip from Louisiana at around

midnight on November 8, 2007.  The claimant testified that in the days following his

November 8, 2007, fall he had trouble sleeping, taking a shower, shaving, and

basically anything that required the use of his right arm.  The claimant testified that
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several days after his fall he ultimately reported his injury to “Becky” who handled the

insurance for the respondent-employer.  The claimant testified Becky sent him for a

drug screen and was ultimately treated by Concentra and was X-rayed.  The medical

reports from Concentra show that the claimant was treated by Dr. Almond on

11/19/07 and was diagnosed with right shoulder dislocation.  (R. Ex. 1, pp. 1-2). 

Ultimately the claimant received an MRI of his right shoulder which showed a

massive rotator cuff tear.  (Cl. Ex. 1, pg. 19).  Dr. James Tucker opined that the

claimant “would need arthroscopic rotator cuff repair, subacromial decompression,

and a distal clavical resection.”  

The claimant contends that he suffered a compensable injury to his right

shoulder by specific incident on November 8, 2007, while in the Pilgrim’s Pride break

room.  Claimant’s claim is for an injury caused by a specific incident identifiable by

time and place of occurrence.  The Commission has stated in Henry Weaver v.

Precision Packaging, Full Commission Opinion filed February 2, 1995 (E400880),

that pursuant to Act 796 of 1993, the following must be shown in order to establish

the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury arising out of

and in the course of his employment ;

(2)  proof by a preponderance of the evidence that the injury caused

internal or external physical harm to the body which required medical

services or resulted in disability or death;
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(3)   medical evidence supported by objective findings, as defined in

Ark. Code Ann. § 11-9-102(16), establishing the existence and extent of

the injury; and,

(4)   proof by a preponderance of the evidence that the injury was caused

by a specific incident and is identifiable by time and place of

occurrence.

The primary question to be answered in this case is whether the claimant’s

injury arose out of and in the course of his employment.  After reviewing the evidence

of this case, impartially without giving the benefit of the doubt to either party, I find

that claimant has failed to meet his burden of proving by a preponderance of the

evidence that he suffered a compensable injury.  Specifically, I find that claimant has

failed to prove by a preponderance of the evidence that his injury arose out of and in

the course of his employment.

Arkansas Code Annotated §11-9-102(4)(B)(iii) excludes from the definition of

compensable injury an injury “which was inflicted upon the employee at a time when

employment services were not being performed.”  An employee is performing

employment services when he is “doing something that is generally required by his or

her employer.”  Pifer v. Single Source Transp., 347 Ark. 851, 69 S.W.3d 1 (2002). 

When determining whether an injury occurs while employment services are being

performed, Arkansas Courts have held that the test for such a determination is whether

the employee is directly or indirectly advancing the interests of the employer at the
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time of the injury.  

In the case at hand, I find that the claimant was not performing employment

services at the time of his fall on November 8, 2007.  I reach this conclusion for a

number of reasons.  First, by the claimant’s own testimony his job duties while his

truck was being unloaded by a third party consisted of keeping an eye on his

equipment, to make sure nobody backs in next to it, to make sure no damage was done

to the equipment, and to sign off on the freight bill or bill of lading.  (T. pg. 24, lines

8-21).  All of the duties which the claimant was to perform while his truck was being

unloaded required him to be in the immediate presence of his truck as described by the

claimant’s own testimony.  In this case, the claimant voluntarily left his truck in order

to go to the restroom which previous case law has determined to be a benefit to

employers.  However, after going to the restroom the claimant decided to go to the

break room and get snacks out of a vending machine.  While going to the break room

to get crackers out of a vending machine would probably be something the claimant

would not be terminated for, it also cannot be stated that it was directly benefitting his

employer.  By the claimant’s own admission and the medical reports in the file, the

claimant sustained his injury while pushing the buttons on a vending machine.  The

claimant testified that while pushing those buttons his feet then slipped out from under

him.  While the act of the claimant falling while pushing the vending machine buttons 
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was clearly an accident, it cannot be said that it was something generally required by

his employer.

Additionally, the act of the claimant pushing the vending machine buttons

cannot be said to directly or indirectly advance the interests of his employer.  In fact,

since the claimant left the immediate area of his truck, it could easily be said that the

claimant was doing the direct opposite of what was in his employer’s interests.  The

claimant’s testimony shows that it was in the interests of his employer for the claimant

to be at the truck to make sure that no damage was done to the vehicle, that the load

was properly accounted for, and to be ready to move the truck when it was unloaded. 

None of the things the claimant was there to do could have been done while the

claimant was in the break room.  Therefore, I find that claimant’s actions were in

contravention to his employer’s interests and find that the claimant’s injury to his

shoulder did not arise out of and in the course of his employment.  The claimant has

failed to prove by a preponderance of the evidence that his injury arose out of and in

the course of his employment; that claimant has failed to meet all the elements of

compensability, and therefore this claim must be denied and dismissed.  Since the

claimant has failed to prove compensability, the other issues outlined herein are

rendered moot.
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ORDER

The claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his right shoulder during the course of his

employment with the respondent.  Therefore, his claim for compensation benefits is

hereby respectfully denied and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


