
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F708821

KATHRINA HERVEY CLAIMANT

NORTH LITTLE ROCK SCHOOL DISTRICT RESPONDENT EMPLOYER

RISK MANAGEMENT RESOURCES RESPONDENT NO. 1

SECOND INJURY FUND RESPONDENT NO. 2

OPINION AND ORDER FILED MAY 12, 2008

Hearing before Chief Administrative Law Judge David Greenbaum on May 5, 2008, at
Little Rock, Pulaski County, Arkansas.

Claimant appeared pro se.

Respondent No. 1 represented by the Honorable Melissa Wood, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted on May 5, 2008, to determine whether this claim

should be dismissed for want of prosecution pursuant to Ark. Code Ann. §11-9-702 and

Commission Rule 099.13.

The claim concerns an alleged accident and injury on October 1, 2005. 

Respondents have controverted the claim in its entirety, maintaining that the claimant

did not sustain a compensable injury at anytime while working for the North Little Rock

School District.  Additionally, respondents contend that they did not receive notice of an

alleged injury until the Form AR-C was received on October 30, 2007.

A procedural history of the claim is warranted.  The claimant filed a Commission

Form AR-C, dated August 23, 2007, and received by the Commission on August 27,
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2007.  On September 10, 2007, respondents filed a Commission Form AR-2

controverting the claim in its entirety.  The claim was initially assigned to the Legal

Advisor Division on September 20, 2007.  Following a failed attempt to schedule either

a legal advisor conference or a mediation conference, the claim was then assigned to

Administrative Law Judge Richard Calaway on September 28, 2007.  Judge Calaway

sent a Prehearing Questionnaire to the parties on September 28, 2007, at which time

he scheduled the claim for a prehearing conference.  The conference was scheduled

for November 7, 2007.  Respondents No. 1 submitted prehearing information filings on

October 10, 2007, denying compensability of the alleged October 1, 2005, injury, and

maintaining that no notice was received until the Commission forwarded a copy of the

AR-C received on August 30, 2007.  Respondents No. 1 also joined the Second Injury

Fund.  The administrative law judge sent the Special Funds notice of the prehearing

telephone conference on October 19, 2007.  The prehearing conference was

conducted as scheduled and a prehearing order was filed on November 7, 2007,

returning the claim to the Commission’s general files in order to give the claimant

additional time to consult with an attorney.  

No further action was taken by the claimant following the November 7, 2007,

prehearing conference.  Next, Respondents No. 1 filed a motion to dismiss on March

13, 2008, a copy of which was sent to the claimant.  On March 18, 2008, the

administrative law judge advised the claimant that the motion to dismiss had been filed

and granted the claimant 20 days to respond and/or request a hearing.  The notice was

sent certified mail-return receipt requested, and, was received by the claimant on March

19, 2008.  The claimant failed and/or refused to respond to the notice.  Accordingly, a
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hearing was scheduled pursuant to the decision in Dillard v. Benton County Sheriff’s

Office, 87 Ark. App. 379, ___ S.W.3d ___ (2004).

The claimant appeared at the May 5, 2008, hearing.  When questioned

concerning whether she objected to the dismissal of her claim, the claimant objected. 

She maintained that the administrative law judge told her that she was required to have

an attorney before proceeding to a hearing.  The claimant was advised that while

respondents would be represented by an attorney she was not required under the law

to have legal representation.  The claimant repeatedly stated that she could not afford

an attorney.  However, a thorough explanation of the claimant’s rights and obligations

were explained.  The claimant was advised that while she had a right to legal

representation, that an attorney could not charge her a fee for representing her in a

workers’ compensation claim without approval of this Commission; further, that fees

were normally awarded only out of benefits obtained in her behalf and that she would

only be responsible for a portion of the fee if an attorney was successful in obtaining

benefits for her.  In addition, the claimant has been advised that she had the burden of

proving her claim; that she was only entitled to one hearing; and that for any reason, if

she was unsuccessful, she could not request a second hearing, maintaining that the

reason for the failure to prove the claim was a lack of legal representation.  The

claimant requested the opportunity to continue to seek an attorney prior to a hearing,

but stated that she was ready to proceed in her own behalf if she could not find an

attorney.

Respondents requested fees and costs for a deposition that the claimant failed

to attend on January 7, 2008.  That issue, together with the issue of compensability,
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may be considered once a hearing is scheduled on the merits.  The claimant was

advised to forthwith make herself available for a discovery deposition.  The discovery

deposition was scheduled for May 9, 2008, at 11:00 a.m.

In view of the foregoing, I hereby make the following:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

this claim.

2. The claimant filed a claim for benefits alleging an October 1, 2005, injury

on August 27, 2007.

3. Respondents have controverted this claim in its entirety.

4. Respondents’ request for a dismissal for want of prosecution must be

denied.

DISCUSSION

Rather than conduct a further analysis of the record in this cause, suffice it to say

that the claimant simply lacked the understanding of the procedural requirements

necessary to pursue her claim.  Further, she erroneously thought that she was required

to have the services of an attorney in order to proceed.  After full consideration of the

facts, issues, and the law, together with claimant’s objection to the dismissal of her

claim, it is hereby determined that respondents’ motion should be, and it is, hereby

denied.

IT IS SO ORDERED.
_____________________________
DAVID GREENBAUM
CHIEF ADMINISTRATIVE LAW JUDGE
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