
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F403868

DANIEL HERNANDEZ, EMPLOYEE CLAIMANT

CONESTOGA WOOD, 

EMPLOYER RESPONDENT

PENNSYLVANIA MFGRS. ASSOC. C/O 

GALLAGHER-BASSETT SERVICES, INC.,

INSURANCE CARRIER/TPA RESPONDENT

ORDER/OPINION FILED FEBRUARY 6, 2008

Hearing conducted before Administrative Law Judge S. Dale Douthit on January 10,

2008, in Little Rock, Pulaski County, Arkansas.

The unrepresented claimant appeared.

The respondents were represented by Ms. Cynthia E. Rogers, Attorney at Law, North

Little Rock, Arkansas.

ISSUES

A hearing was conducted to determine whether or not this claim should be

dismissed for failure to prosecute pursuant to Dillard v. Benton County Sheriff’s

Office, 87 Ark. App. 379, 192 S.W.3d 287 (2004).

After review of the Commission’s file, the full hearing, and a review of the

hearing record, I find the motion should be denied.

STATEMENT OF THE CASE

The claimant filed an AR-C form with the Commission on May 9, 2007,

alleging a compensable back injury.  No hearing was requested on behalf of the

claimant.  
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Respondents’ counsel, Mr. William C. Frye, by letter dated July 25, 2006,

advised that they had accepted this claim as compensable and had paid all appropriate

benefits; that in fact claimant had returned to work for the respondent-employer, and

requested the claim be dismissed pursuant to Rule 13.  On July 25, 2006, claimant’s

counsel, Ms. Emily Paul, advised that the claimant objected to having his claim

dismissed pursuant to Rule 13.  On October 11, 2006, claimant’s counsel, Ms. Paul,

filed a Motion to Withdraw as Counsel and Release of Attorney’s Lien.  An Order was

entered by the Full Commission on November 3, 2006, granting Ms. Paul’s Motion to

Withdraw as Counsel. 

On November 8, 2007, respondents again requested this claim be dismissed

pursuant to Rule 13.  (Com. Ex. 1).  The claimant never responded to the motion to

dismiss in writing.  This administrative law judge sent the claimant a letter advising of

respondents’ request for dismissal and advised the claimant to file a response within

ten days.  (Com. Ex. 2).  Still, with no response from the claimant, a hearing was set

for January 10, 2008, at 2:30 p.m. and a notice of said hearing was sent to the claimant

by both certified and regular mail.  (Com. Ex. 3).  Proof of claimant’s receipt of the

certified notice of hearing was introduced into the hearing record on January 10, 2008,

(Com. Ex. 4) and shows claimant received the certified notice on December 12, 2007. 

The claimant appeared at the scheduled hearing.
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At the hearing, the claimant expressed the possible need for an interpreter.  The

claimant, with the help of his stepdaughter, requested his claim not be dismissed as he

still needed additional medical treatment.

Based on claimant’s appearance and request for additional medical treatment, I

am denying respondents’ motion to dismiss, and setting this matter for a prehearing

conference on March 5, 2008, at 11:00 a.m., at the Arkansas Workers’

Compensation Commission, Third Floor Hearing Room "B", 324 Spring Street,

Little Rock, Arkansas.  All parties are required to attend in person.  Respondents are

directed to have a certified interpreter present at the prehearing conference.

Claimant is advised that under Arkansas law a pro se claimant is to be held to

the same standards as parties represented by counsel.  Claimant is advised that under

Arkansas law, if he chooses to get an attorney, that attorney cannot charge a fee unless

indemnity benefits are recovered on his behalf.  The claimant may contact the

Commission Legal Advisors regarding questions concerning his claim at 1-800-250-

2511(toll-free) or 501-682-3930 (Pulaski County).  This service is free of charge.

After review, I make the following findings of fact:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The claimant shall be given more time to pursue his claim.

3) Respondents motion to dismiss is denied.
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4) This matter is now set for a prehearing conference on March 5,

2008, at 11:00 a.m., Arkansas Workers’ Compensation

Commission, Third Floor Hearing Room "B", 324 Spring Street,

Little Rock, Arkansas.

Respondents’ motion to dismiss is hereby denied..

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


