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STATEMENT OF THE CASE

A hearing was held in the above styled claim on September 22, 2008, in Springdale,

Arkansas.   A pre-hearing  order was entered in this case on July 16, 2008 . This pre-hearing

order set out the stipulations offered by the parties and outlined  the issues to be litigated

and resolved at the present time.  Prior to the commencement of the hearing, the parties

agreed to reserve the issue of the claimant’s entitlement to the payment of expenses

incurred for medical services rendered her at the St. John’s Hospital.  A copy of the pre-

hearing order with this amendment noted thereon was made Commission’s Exhibit No. 1

to the hearing.

The following stipulations were offered by the parties and are hereby accepted:

1. On September 3, 2003, the relationship of employee-self insured employer-

TPA existed between the parties.

2. The appropriate weekly compensation benefits are $195.00 for total disability

and $154.00 for permanent partial disability.

3. On September 3, 2003, the claimant sustained a compensable injury to her

cervical spine and left shoulder.
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4. There is no dispute over the liability for expenses incurred for medical

services, except those for some type of treatment by St. John’s Hospital.

5. There is no dispute over temporary total disability benefits accruing through

July 29, 2005 or after May 21, 2008.

6. Respondents paid permanent partial disability from July 30, 2005 through

July 14, 2006.

By agreement of the parties, the issues to be litigated and resolved at the present

time were limited to the following:

1. The claimant’s entitlement to unpaid medical services rendered by St. John’s

Hospital.

2. The claimant’s entitlement to temporary total disability benefits from July

30, 2005 through May 20, 2008.

3. Attorney’s fees.

In regard to these issues, the claimant contends:

“The claimant contends she is entitled to temporary total
disability benefits back pay for dates to be determined as well
as payment of medical expenses to St. John’s Hospital and a
controverted attorney’s fee.” 

In regard to these issues, the respondents contend:

“Respondents contend that the claimant was released by her
authorized treating physicians and the physician she chose.
Claimant was also seen and evaluated by Dr. Luke Knox who
refused to continue treatment of the claimant due to drug
dependency issues of claimant’s own making.  Respondents
agreed to a return evaluation by Dr. Knox but he will not see
the claimant.  Respondents also agreed to claimant’s evaluation
by Dr. Gallagher but after the requested additional testing was
conducted he then indicated he would not see the claimant.  A
hearing was scheduled and then cancelled once the parties
agreed to an IME and possible treatment with Dr. Martinson.
After the evaluation and findings, TTD benefits were reinstated
as of May 21, 2008 and are continuing.  The claimant is also
under the active care and treatment of Dr. Kyle Mangels.
Claimant is not entitled to additional indemnity benefits since
her release from Dr. Knox is due to her willful failure to follow
treatment recommendations.  Respondents have not
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controverted any treatment entitling the claimant to payment
of attorney fees. Claimant’s status is due to her own willful
actions.”
 DISCUSSION

The central issue in this case concerns the claimant’s entitlement to temporary total

disability benefits from July 30, 2005  through May 20, 2008. The burden rests upon the

claimant to prove her entitlement to these benefits.

In order to meet his burden, the claimant must prove that during this time she

continued within her healing period from the  effects of her admittedly compensable

injuries of September 3, 2003.  Further, she must prove that during this time she was also

rendered totally disabled from performing regular gainful employment as a result of the

effects of these compensable injuries.

The duration of the healing period is a medical question, which must be resolved on

the basis of the greater weight of the medical evidence presented.  The healing period is

defined by Ark. Code Ann. §11-9-102(12) as the period for healing of the injury resulting

from an accident.  Applicable case law provides that the healing period continues until the

claimant has achieved the maximum benefit of time and/or medical treatment and the

healing of the actual physical damage caused by the compensable injury. Once this

underlying physical damage resolves or at least stabilizes, at a level where nothing further

in the way of time or medical treatment offers a reasonable expectation of improvement,

then the healing period has ended.  It is also recognized that an injury can result in multiple

separate healing periods.  

The medical record reveals that, on October 7, 2004, the claimant underwent an

extensive surgical procedure on her cervical spine, as a result of her admittedly

compensable injury to this portion of her body.  This procedure was in the form of a

decompressive discectomy at C5-6 and C6-7 with an accompanying interbody fusion from

C5 through C7.  The latter procedure involved the use of allograft implants between the C5

and C6 vertebra and the C6-C7 vertebra.  This was reinforced with the attachment of a
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metal plate attached to the C5, C6, and C7 vertebra by the use of screws.  The claimant’s

primary treating physician and surgeon, at that time, was Dr. Sung Hoon Lee (a

neurosurgeon).  

The medical record also shows that the claimant continued under active treatment

by Dr.  Lee through January 18, 2005.  At that point, Dr. Lee appears to have discharged the

claimant from his care and turned the claimant over to her initial physician, Dr. William

Parson,  for an orthopaedic referral and treatment of her compensable left shoulder injury.

However, Dr. Lee instructed the claimant to continue with the  physical therapy he had

prescribed and to return to him  “should his services be further necessary.” 

 At this point, Dr. Thomas Kelso (an orthopaedic surgeon) appears to have become

the  claimant’s primary treating physician.  On April 5, 2005, Dr. Kelso performed

corrective surgery for the admittedly compensable injury to the claimant’s left shoulder.

This procedure was in the form of an arthroscopic  subacromial decompression with a distal

clavicle excision.  From the evidence presented, it is impossible to determine exactly when

the claimant may have been discharged from further care by Dr. Kelso.  The last report of

Dr. Kelso appears to be the operative note of April 5, 2005.  

On June 7, 2005, the claimant returned to Dr. Lee.  At that time, x-rays of the

claimant’s cervical spine were performed.   These x-rays indicated that the interbody fusion

plugs remained in place, as well as the fusion plate and accompanying screws.  In his report

of that date, Dr. Lee noted that over all the claimant was “making terrific progress”.  He

indicated that her arm pain had significantly improved,  after the surgery, and that the x-

rays indicated that she seemed to have obtained a “good” fusion.  He did note that the

claimant was continuing to received physical therapy and that this treatment would last for

a “couple” of more weeks.  He summarized his findings by stating:

“Overall at this point she is stable from the neurosurgical
standpoint.  She is wanting to obtain an impairment rating
which in general I have deferred to you (Dr. Jim Jordan) and
Bill Parsons.”
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Dr. Lee again released the claimant to the care of Dr. Jordan and Dr. Agius (apparently the

claimant’s primary care physician).  

X-rays of the claimant’s cervical spine were again taken at the request of Dr. Lee, on

July 8, 2005.  These x-rays were interpreted as showing no apparent hardware complication

and the  interbody plugs were in stable position.  It was the radiologist’s opinion that  these

x-rays indicated that the claimant’s cervical status had remained stable since the prior study

on June 7, 2005.  

On July 13, 2005, Dr. Jordan authored a report, that was based upon his

examination of July 6, 2007.  In this report, he noted that the claimant was complaining of

intermittent neck pain that was particularly  severe at the time of her visit on July 6, 2005.

However, he expressed some doubts concerning the claimant’s complaints with her cervical

spine that were based upon surreptitious observations of her by one of his employees after

she left his office. He also indicated that in his opinion the claimant’s complaints of neck

pain were a fabrication made in an attempt to obtain narcotic pain medication.  Dr. Jordan

then assessed a permanent physical impairment for the compensable injuries to the

claimant’s shoulder and cervical spine.

On September 26, 2005, the claimant obtained a change of physicians from this

Commission.  This change of physicians authorized the claimant to receive an evaluation

and reasonably  necessary medical treatment for her compensable injuries by Dr. Cyril

Raben, an orthopaedic surgeon.

The claimant was first seen by Dr. Raben on November 7, 2005. At that time, he

noted complaints of neck pain and left-hand numbness.  After physical examination and

upon review of the claimant’s previous radiographic studies, Dr. Raben diagnosed the

claimant’s difficulties as post-laminectomy syndrome of the cervical spine and a probable

pseudoarthrosis (failed fusion) of the cervical spine. He recommended a myelogram with

an accompanying CT scan of the surgical spine and a SPECT bone scan of the cervical spine.
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On December 5, 2005, the recommended cervical myelogram and enhanced CT scan

was performed.  This study was interpreted by the radiologist, Dr. David Jong, as showing

a small central disc protrusion or herniated nucleus pulposus at C4-5, which mildly

indented the ventral aspect of the cervical cord. However, the remainder of this study was

interpreted as negative.  

On December 15, 2005, a neurological study, in the form of an EMG, was performed

on the claimant’s left upper extremity.  This study was interpreted by Dr. Miles Johnson,

a neurologist, as normal for the left upper extremity with no evidence to suggest a

radiculopathy, plexopathy, generalized peripheral neuropathy, or peripheral nerve

entrapment syndrome or injury.

However, the bone scan suggested by Dr. Raben was not performed.  This test was

ultimately performed, at the request of Dr. Knox, some ten moths later.  The results of this

test will be discussed subsequently in this Opinion.

The medical record revealed that the claimant was subsequently seen for follow up

of her neck pain and left-hand numbness by Carla Boyd, a nurse practitioner for Dr. Raben.

These visits took place on December 27, 2005  and January 24, 2006.  Between these visits,

the claimant underwent a cervical epidural steroid injection at the recommendation of

nurse Boyd and ostensibly with the agreement of Dr. Raben. This injection was performed

by Dr. William Murray with no apparent relief. It should be noted that on the January 24,

2006 visit, the claimant’s subjective complaints had substantially worsened and now

included right arm pain.  The claimant described this pain as 6 out of 10.  Her physical

examination also revealed marked reduction of the range of motion of her cervical spine,

particularly to the right, and slightly diminished strength in her grip, left biceps, and left

triceps.  On this visit, nurse Boyd apparently recommended surgical intervention for the C4-

5 disc herniation.
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On January 30, 2006, the respondents had a “medical review” performed by a nurse

at the Medical Review Institute of America, Inc.  Apparently, it was the opinion of the

reviewing nurse that, based upon the medical records available,  surgical intervention was

not appropriate.

On March 6, 2006, the claimant was again seen for follow up at Dr. Raben’s office.

On this visit, it appears that the claimant was actually seen by Dr. Raben. In his clinical

notation of this  date, Dr. Raben indicated that he recommended a hold on surgical

intervention “at this point,” because he was not sure of the exact etiology of the claimant’s

cervical pain.  He also recommended an evaluation for the purpose of eliminating or

establishing the possibility of TMJ as the source of the claimant’s neck  and right arm pain.

This report also noted that the  claimant’s  subjective difficulties appeared  to be worsening

and that she rated the magnitude of her pain at a 10 out of 10.  

The last report of Dr. Raben is from a visit on May 5, 2006.  At that time, he stated

that the claimant was continuing to complain of pain in her neck and especially in her right

arm.  He again recorded the claimant’s complaints as worsening.  He further indicated that

the claimant’s subjective complaints appeared  to correlate with the disc herniation shown

on the prior myelogram and enhanced CT scan.  On physical examination, he noted

reduced range of motion of her cervical spine, a decease in her biceps tendon reflex of her

right upper extremity, and weakness in the flexor muscles in the area of her right elbow.

He diagnosed the claimant’s difficulties as a disc herniation with resulting radiculitis.

Finally, he recommended exploration of the prior fusion at C5-6 and C6-7 with a possible

revision decompression and an anterior cervical discectomy at the C4-5 level with an

extension of the fusion to C4.  

Following Dr. Raben’s recommendations, the respondents appear to have obtained

an independent medical evaluation of the claimant by Dr. Luke Knox, a neurosurgeon.  In

his physical examination, Dr. Knox noted “marked spasm” of the paraspinal muscles over
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the left trapezius and upper rhomboid.  He also observed a slight weakness of the right

triceps muscles and diminished reflex of the right upper extremity in the area of the

brachial radialis.  Upon review of the claimant’s previous  radiographic studies and

additional studies performed that day, Dr. Knox noted a less than optimal healing of the

fusion site, significant evidence of loosening of the screws attaching the plate to the C7

vertebra and widening of the spinus processes posteriorly.  He further opined that these

studies showed marked compression of the neuroforamina bilaterally and significant disc

space changes at the C4-5 level. Dr. Knox noted that the myelogram and accompanying CT

scan, which had been previously performed at the request of Dr. Raben  showed significant

neuroformina encroachment at both C5-6 and C6-7.  This latter finding has not been

previously  made by any of the claimant’s treating physicians and was somewhat contrary

to the operative report of Dr. Lee.  Dr. Knox recommended that a SPECT bone scan be

performed (this test had previously been recommended by Dr. Raben, but had not been

performed).  He ended this report by stating that if this bone scan was positive, the claimant

might very well require a foraminotomy and a revision of her prior fusion.

On September 7, 2006, the bone scan of the claimant’s cervical spine was finally

performed.  As anticipated by Dr. Knox, this study was interpreted by Dr.  Tod Logsdon, a

radiologist,  as showing increased activity from the C5 vertebra through the C7 vertebra  and

a lack of a complete fusion of the C5 through C7  vertebra.

On September 14, 2006, Dr. Knox referred the claimant to Dr. David Cannon an

anesthesiologist and chronic pain management specialist, for diagnostic and therapeutic

facet injections at C4-5, C5-6, and C6-7.  In this report he also  indicated  that it was his

expert medical  opinion that disc herniation at C4-5 was probably the result of  extra stress

on this level from the fusion mass at the levels below. Finally, he stated that, if these

injections revealed the appropriate “pain generator”, he would recommend that the

claimant undergo the previously indicated surgical procedure.
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On November 3, 2006, Dr. David Cannon performed the facet injections that had

been  recommended by Dr. Knox.  In his report to Dr. Knox, dated November 6, 2006, Dr.

Cannon advised Dr. Knox that the C5-6 injection had provided the claimant with a 100

percent resolution of her pain for approximately 3 to 4 days.  Thus, this injection

accomplished the intended diagnostic purpose of locating the  area producing the claimant’s

neck pain.  Dr. Cannon subsequently performed additional facet injections at the C7-T1

level, based upon complaints of pain in that area also.  

On December 8, 2006, Dr. Knox essentially “fired” the claimant as his patient. Dr.

Knox indicated that his reason for this action was that the claimant was seeking pain

medication from multiple doctors, even through she had promised to obtain that

medication only from him.  However, Dr. Knox in no way indicated, either in his reports or

deposition, that he no longer felt that medical treatment he had previously recommended

for the claimant’s compensable cervical injury was no longer necessary or appropriate.  He

only indicated that he did not wish to be the one to provide it.

After Dr. Knox refused to continue to provide the claimant with medical treatment

for her compensable cervical injury, the claimant’s entitlement to the medical services that

had been recommended by Dr. Raben and Dr. Knox appear to have been placed in limbo.

The respondents would not authorize the medical treatment recommended by Dr. Raben,

and  Dr. Knox would not provide the medical treatment that he had  recommended.  The

respondents also appear to have refused to nominate or authorize a successor to Dr. Knox.

During this interval, on her own, the claimant sought and apparently obtained some

medical treatment for her compensable cervical injury by the family physicians at St. John’s

Regional Health Center.  During this time, she was also seen and evaluated, upon referral

from the physicians at St. John’s Regional Health Center, by Dr. Kenneth Sharlin, a

neurologist and pain management specialist.  
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Finally, on May 13, 2008, the claimant was seen for another independent medical

evaluation by Dr. Alice Martinson, an orthopaedic surgeon.  Dr. Martinson personally

examined the claimant and reviewed the previous  radiographic studies.  In her report of

May 13, 2008, Dr. Martinson noted that the claimant reports that her compensable

shoulder injury had entirely resolved, but that her compensable cervical injury continued

to cause her difficulties (particularly,  pain) .  She also noted that the claimant has been on

social security disability since 2006.  As part of her evaluation, Dr. Martinson caused

additional x-rays of the claimant’s cervical spine to be performed.  It was her expert

medical  opinion that these  additional  radiographic studies showed “complete failure of

the fusion” between the C5-6 vertebra and the C6-7 vertebra with loosening of all six screws

fixing the anterior plate and that the left upper screw had broken.  She also observed that

these studies showed substantial bony encroachment upon the right C6 and C7

neuroforamina.  She  diagnosed the claimant’s  difficulties as being attributable to a

cervical disc herniation, the  failed fusion from C5 to C7, and a persistent right C5 and C7

nerve root irritation.  She related all of these defects to the compensable injury of

September 3, 2003  and resulting surgical procedures employed to treat this injury.  It was

her recommendation that the claimant be referred to an appropriate specialist for a

complete “redo” of both levels of the anterior cervical  fusion with a decompression of the

foraminal stenosis at these levels, and a possible extension of the fusion to the C4-5  level.

It was also her recommendation that appropriate services be provided the claimant to wean

her off of the narcotic medication, which had been prescribed for the chronic symptoms

from her compensable cervical injury.  Finally, Dr. Martinson specifically opined that the

claimant had not reached maximum medical improvement for her compensable  cervical

injury of September 3, 2003, and that the claimant should be medically considered

temporarily totally disabled from work, as a result of the effects of her compensable cervical

injury.
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Following Dr. Martinson’ s evaluation and report,   the claimant was  seen by Dr.

Kyle Mangels, a neurosurgeon at the Oklahoma Spine and Brain Institute.  The initial

evaluation of Dr. Mangels took place on May 21, 2008.  After personally examining the

claimant and reviewing  her previous medical records, Dr. Mangels “completely” agreed

with the opinion of Dr. Martinson.   Dr. Mangels concurred that the radiographic studies

showed that the upper  screws into the C5 vertebra had fractured, that the claimant had

motion between the C5 and C6 vertebra and the C6 and C7 vertebra, that there was an

obvious pseudoarthrosis or failure of the previous fusion, that there was “haloing” around

all of the screws attaching the supporting plate to  the C5, C6, and C7 vertebra (indicating

a loosening of the screws), and that there was foraminal narrowing at C5-6 despite the

previous cervical discectomy that had been performed at this level  at the time of the prior

fusion.  He agreed with Dr. Martinson that the claimant was now experiencing “adjacent

segment disease” of the C4-5 level, due to the added stress from the defects at C5-6 and C6-

7.  He, too, recommended a “redo” of the claimant’s previous cervical surgery and an

extension of the fusion to encompass the C4-5 level, along with the previous C5-6 and C6-7

levels.  Finally, he concurred that the claimant would be medically restricted in engaging

in any regular employment, at this time.

After the receipt of the report by Dr. Mangels, the respondents  authorized the

surgical procedure he recommended.  The respondents’ also reinstated the claimant’s

temporary total disability benefits, effective May 21, 2008.  The claimant underwent the

recommended surgery by Dr. Mangels on June 12, 2008, and remains in follow up care at

this time.

The foregoing medical evidence clearly shows that the initial decompression and

fusion, which was  performed by Dr.  Lee, on October 7, 2004, was necessitated by and

medically appropriate for the claimant’s compensable cervical injury. The purpose of this

procedure was to remove any impingement or compression on the spinal cord or exiting
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nerve roots at the C5-6 and C6-7 levels, and to stabilize these levels of the claimant’s

cervical spine by creating a bony union or fusion between the C5, C6, and C7 vertebra.  The

time usually accepted as necessary to form such a bony union is 9 months.  However, the

greater weight of the medical evidence shows that, in the present case, this bony union or

fusion never occurred.  Thus, the  physical damage to this portion of the claimant’s cervical

spine never resolved or even stabilized.  In fact, the greater weight of the evidence  shows

that this physical damage has progressively worsened.  

Therefore, I find that the greater weight of the medical evidence proves that the

claimant’s  healing period from the effects of her compensable cervical injury had not ended

by July 30, 2005 and, in fact, continues through the present date.  Thus, the claimant has

proven the first requirement for her entitlement to continued temporary total disability

benefits for the period of July 30, 2005 through May 20, 2008.

It becomes necessary to examine the second requirement for the claimant’s

entitlement to additional temporary total disability benefits (i.e. that she was rendered

totally disabled by the effects of the compensable injury).  In regard to this matter,  both

medical and non medical evidence must be considered.  

The claimant testified that, since her injury, she has continuously experienced pain,

muscle spasms, and stiffness in her neck.   This pain has also gone down her right arm and

into her right hand. She stated that she could not use her right hand to write or grip objects

and has only been able to lift 3 to 4 pounds with her right arm and hand.  She testified that

she was able to drive, but not for any substantial period of time.  She further stated that she

was able to do light housework that consisted of some cooking, dishwashing, and

occasionally laundry. She further indicated that,  since the compensable injury, she has

been unable to sit, stand, or lay for substantial periods of time.  She testified that she had

attempted to return to work, as a scale operator in a rock quarry, but that she could not
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continue to perform this employment, as it required her to sit for extended periods in front

of a computer.  

It is apparent from the claimant’s testimony that one of the  significant limitations

on her potential employability, during the period currently in question, was her chronic

pain.  Some of the claimant’s initial physicians, particularly Dr. James Jordan, expressed

the opinion that the claimant’s complaints of pain were not valid.  The medical record also

contains various discussion about the claimant’s continued complaints being motivated by

her seeking narcotic pain medication.  However, subsequent evaluations and testing by a

number of highly competent medical experts, including Dr. Raben, Dr. Knox, Dr.

Martinson, and Dr.  Mangels have objectively demonstrated the presence of various

physical defects that involve the claimant’s cervical spine and are attributed  to her

compensable cervical injury, which would be compatible with and could reasonably cause

the subjective complaints, particularly her chronic neck and upper extremity pain.   It is

further apparent that all of these highly competent physicians are convinced that the

claimant’s continuing complaints and symptoms, including pain, are and have been real and

have  required  further appropriate medical treatment.  Thus, I find that the greater weight

of the evidence establishes that the subjective symptoms described by the claimant have

been consistently present and have a physical basis.  

The records and reports of Dr. Lee do not indicate that he assigned any particular

restrictions or limitations upon the claimant’s potential employment , at the time of his

initial release, or even at the time of his subsequent follow up visit.  However, the very

nature of the claimant’s compensable cervical injury and resulting surgery would

reasonably and logically result in substantial restrictions on her potential physical activities.

Even had the surgical fusion by Dr. Lee been successful, the claimant would still have been

restricted from engaging in any employment activities requiring heavy lifting or strenuous

use of her upper extremities, frequent or prolonged use of her upper extremities at or above
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shoulder level, frequent bending or twisting of the neck, or remaining the neck in a bent or

twisted posture for extended periods of time.  The fact that the fusion by Dr. Lee was not

successful, would result in even further restrictions on the claimant’s potential physical

activities.  

I would also note that the records of Dr. Raben, Dr. Knox, Dr. Martinson, and Dr.

Mangels show that all of  these physicians were well aware that the claimant was not

working and that she did not feel that she was physically capable of working.  There is no

indication in these records that these physicians thought that this conduct by the claimant

was unreasonable or  inconsistent with her diagnosed difficulties.  In fact, in her report of

May 13, 2008, Dr. Martinson not only assigned various restrictions on the claimant’s

potential employment activities (similar to those previously outlined) but expressly stated

that it was her expert opinion that the claimant should be considered temporarily totally

disabled from any types of employment.  

In summary, I find that the greater weight of the credible evidence presented clearly

establishes that the physical limitations and restrictions that were imposed on the

claimant’s potential employment activities by her compensable cervical injury would have

alone effectively precluded her from continuing in her regular employment as a  CNA,

during the period of July 30, 2005 through May 20, 2008.  These various  physical

limitations and restrictions, coupled with the claimant’s  chronic pain would have

prevented her from performing any type of employment for which she was otherwise

qualified. In addition, the claimant’s continuing need for further medical treatment

(including surgery), during this period, would have further  prevented her from having any

reasonable expectation of obtaining regular gainful employment in the open job market.

Therefore, it is my opinion that the claimant has proven by the greater weight of the

credible evidence that her compensable cervical injury rendered  her totally disabled from

the period of July 30, 2005 through May 20, 2008.  Thus, the claimant has satisfied the
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second and final requirement for her entitlement to temporary total disability benefits

during this period.

I would note that it is apparently from the evidence presented, that the claimant‘s

period of temporary total disability has been unnecessarily extended.  The  necessary

surgery which was ultimately  performed by Dr. Mangels on June 12, 2008, had been

recommended by Dr. Raben as early as January of 2006.  Had this surgical procedure been

performed at that time, it is likely that  the claimant’s condition would have long since have

stabilized and her period of temporary total disability would long since have ended.  It was

the respondents’ voluntary  decision to refuse to provide the recommended surgery, at that

time.  This in turn precipitated the various subsequent evaluations and second opinions,

which further delayed the needed surgery until June of 2008.  Therefore, the respondents

cannot complain of the delay  in providing the required medical services and the extension

of the claimant’s period of  temporary total disability.   

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has jurisdiction of this claim.

2. On September 3, 2003 , the relationship of employee-self insured employer-third

party administrator existed between the parties.

3.  On September 3, 2003, the claimant earned wages sufficient to entitle her to

weekly compensation  benefits of $195.00 for total disability and $154.00 for permanent

partial disability.

4.  On September 3, 2003, the claimant sustained compensable injuries to her

 cervical spine and left shoulder.

5.  There is no issue, at the present time, over the claimant’s entitlement to medical

services.

6.  There is no dispute over temporary total disability benefits, which accrued from

the date of the injury through July 29, 2005 or after May 21, 2008.  
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7.  The claimant continue to be temporarily totally disabled, as the result of the

effects of her compensable cervical injury, for the period of July 30, 2005 through May 28,

 2005.  Specifically, the greater weight of the  credible evidence establishes that during this

period the claimant continued within her healing period from the effects of her

compensable cervical injury and continued to be rendered totally disabled as a result of the

effects of this compensable cervical injury.

8.  The respondents paid weekly indemnity benefits at the permanent partial

disability rate for the period of July 30, 2005 through July 14, 2006.  

9.  The respondents have controverted the claimant’s entitlement to any temporary

total disability benefits during the period of July 30, 2005 through May 20, 2008.

10.  The appropriate fee for the claimant’s attorney is the maximum statutory

attorney’s fee on the additional controverted temporary total disability benefits herein

awarded.   

ORDER

The respondents shall pay to the claimant additional temporary total disability

benefits for the period of July 30, 2005 through May 20, 2008.  However, the respondents

may take credit for the weekly indemnity benefits paid from July 30, 2005 though July 14,

2006, should they so desire.  In the event the respondents elect to take such credit, the

respondents would not be entitled to credit these amounts towards any permanent partial

disability benefits to which the claimant may subsequently be entitled.  

The respondents shall pay to the claimant's attorney the maximum statutory

attorney's fee on the additional controverted temporary total disability  benefits herein

awarded. One-half of this fee is the obligation of the respondents in addition to these

benefits.  The remaining one-half of this fee is to be withheld by the respondents from these

benefits.
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All benefits herein awarded have heretofore accrued and are payable in a lump sum

without discount.

This award shall bear the maximum  legal rate of interest until paid.

IT IS SO ORDERED.   

                                                                                                                             
                      MICHAEL L. ELLIG

                                      ADMINISTRATIVE LAW JUDGE                                


