
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F603922

MARY HELENESE, EMPLOYEE CLAIMANT

ST. VINCENT HEALTH SERVICE, INC., EMPLOYER RESPONDENT NO. 1

INDEMNITY INSURANCE CO. OF NORTH AMERICA/
ALTERNATIVE INSURANCE MANAGEMENT
SERVICES (TPA), INSURANCE CARRIER RESPONDENT NO. 1

SECOND INJURY FUND RESPONDENT NO. 2

OPINION FILED DECEMBER 15, 2008

Hearing before Administrative Law Judge Barbara Webb on September 17, 2008,
in Little Rock, Pulaski County, Arkansas.  

The claimant was represented by Mr. James W. Stanley, Jr., Attorney at Law, Little
Rock, Arkansas.

Respondents No. 1 were represented by Mr. Walter A.  Murray, Attorney at Law,
Little Rock, Arkansas.

Respondent No. 2, the Second Injury Fund, was represented by Mr. David B.
Simmons, Attorney at Law, Little Rock, Arkansas.  The Fund  waived its appearance
at this hearing.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on September 17, 2008, before

Administrative Law Judge Barbara W. Webb.   A Pre-hearing Order was entered in

this case on July 29, 2008.  The Pre-hearing Order set forth the stipulations offered

by the parties and outlined the issues to be litigated and resolved at this hearing.

A copy of the July 29,  2008 Pre-hearing Order is made a part of the hearing record

as Commission Exhibit No. 1. 

By agreement of the parties, the stipulations as submitted by the parties in

the Pre-hearing Order as amended on the record are hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about March

30, 2006.

By agreement of the parties, the issue to be decided is the compensability

of claimant’s alleged March 30, 2006 injury, the applicable compensation rate, and

entitlement to appropriate medical and temporary total disability benefits and

attorney’s fees.  The claimant reserved all other issues.

The record consists of a one volume transcript of the September 17, 2008

hearing, consisting of the testimony of Mary Helenese and all documentary

evidence consisting of Commission’s Exhibit 1 (Pre-hearing Order); Claimant’s

Exhibit 1 (Medical/Employment Records); Claimant’s Exhibit No. 2 (Billing Records);

and Respondents No. 1 Exhibit No. 1 (Medical Records).

 FACTUAL BACKGROUND

The claimant is sixty-three years of age (b.d. 04-20-45).  She was born in

Trinidad.  She graduated from the London School of Nursing with a registered

nursing diploma.  She worked in London as a registered nurse for approximately 18

years.  She moved to the United States in 1980.  She became a licensed registered

nurse in Texas and in Arkansas.  She was employed by St. Vincent Medical Center

in 1984 as a registered nurse.  She worked in the coronary care unit from 1986 until

March 30, 2006, the date of the alleged injury.  
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The claimant testified that she had prior injuries to her back from lifting

patients.  In 1997, she received workers’ compensation for a back injury.  She

explained that she had problems with her low back off and on and remained under

the care and treatment of a physician.  In 2002, she recalled that in addition to the

low back pain, she also had pain shooting down her left leg.  In 1997, she

underwent an MRI.  She was never hospitalized for her back prior to 2006. 

She testified that her job duties involved taking care of the critically sick

patients with heart disease or those patients on a ventilator.  Her job included

moving and lifting patients with assistance.  She explained that if her back pain

became unbearable, she was given Darvocet, but would normally take Tylenol and

aspirin.

  She explained that on March 30, 2006, she took a patient down to radiology

to have abdominal x-rays.  She requested assistance from a tech to help move the

patient from the bed onto the radiology table.  The patient weighed between 170

and 180 pounds and was very sick with lots of tubes.  Helenese explained that as

she lifted the patient, she felt something pull and felt a pain in her shoulder.  She

continued to work.  Later in the evening, she went to the emergency room because

the pain in her left shoulder had become unbearable. She filled out an incident

report and called security in accordance with hospital procedures.  She was sent to

the emergency room.  They took x-rays and prescribed Percocet for the pain.  She

was referred to her doctor, Dr. Ralph Joseph.  She went to Dr. Joseph’s clinic for
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treatment until she was told she had to pay her own bills.  She did not return to work

at St. Vincent’s because she had applied for retirement.  

She testified that she will occasionally get a spasm in her back and was given

Skelaxin for the spasms in her shoulder.  She continues to have spasms in her low

back periodically.  She testified that she wanted to go back to her line of work in

nursing, but could not go back to lifting patients.  

On cross-examination, she testified that she filled out a Form N to report a

left shoulder injury on March 30, 2006.  She testified that her back problems started

in 1997or 2000.  She currently receives a retirement check of $1,012.88 from St.

Vincent’s and $1,299.00 from Social Security.  She has been married six years and

her husband draws $2,000.00 per month as a retired veteran on total disability.  She

explained that she hurt her shoulder on March 30, 2006, but that her back problems

pre-existed the incident on March 30, 2006.  During her treatment, she was referred

for physical therapy but could not continue because she could not pay for it herself.

Helenese testified that she occasionally takes Aleve and Advil for the pain

in her back and for her spasms.  She testified that she was paid $25.00 per hour for

seventy-two hours per two-week pay period.  She testified that she did not return

to work because she could not lift patients due to her pre-existing back pain and the

left shoulder problem.  She testified that she was given pain pills, muscle relaxers,

and referred for physical therapy for her left shoulder.  She testified that she had

spent over $800.00 for her medical bills to St. Vincent’s Family Clinic.  She paid for

her prescription drugs but did not keep records of her payments.  She has not
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collected any type of insurance or disability.  She began drawing her retirement in

August or September.  She testified that she was only seeking payment of her

medical bills. 

Medical records reflect that the claimant sought treatment at the emergency

room at St. Vincent Medical Center on March 30, 2006, at 6:15 p.m. for an injury to

her left shoulder while lifting a patient at 9:10 a.m. on the same date.  On March 3,

2006, the claimant sought treatment with The Family Clinic in Little Rock. She was

examined by Dr. Susan Ebel and was diagnosed with a left thoracic muscle strain.

Dr. Ebel noted in her objective findings that “On exam, she has tenderness diffusely

to the left thoracic musculature.”  She was switched from Percocet to Skelaxin.  She

was told to take Aleve and to stay off work for a couple of days.  On April 5, 2006,

she returned for follow-up and was seen by Dr. Eisenach.  He noted that she

reported having a fair amount of pain in her left shoulder and lower back with some

sciatica down her left leg.   In his objective findings, he noted that her findings were

normal.  She was prescribed Naprosyn and Tramadol for pain.  She was taken off

work until her follow-up visit with Dr. Joseph.  She was treated on April 7, 2006, by

Dr. Ebel for a laceration to her left thumb. On April 10, 2006, she was evaluated by

Dr. Joseph.  He noted that she reported pain in her left upper back caused when

transferring a patient that she had to lift.  “She felt a pull and has had pain in the

area since then.”  In his objective findings, he noted that “there was tenderness in

the upper back, left sided paraspinous muscles. X-rays are negative.”  He assessed

the claimant with a paraspinous rhomboid muscle strain.  His treatment plan was
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1. Send for PT.
2. If they will allow us to, Flexeril, 10 mg., t.i.d., p.r.n. muscle spasm.
3. She is pursuing other type employment with less lifting.

X-ray reports of the thoracic spine reflect: “Moderate spondylosis in the

thoracic spine along with very mild scoliosis”.    

Medical records from 2004 and 2005 reflect that the claimant complained of

hypertension and chronic back pain since 2001.  She was found to have

osteoporosis in her lumbar spine and prescribed Fosamax.  She had previously

reported that she was in pain, with sleep disruption, and had difficulty maintaining

her work as a nurse.

Billing records and health insurance claim forms show that the claimant

incurred the following medical bills:

1. E.R. visit of 3/30/06 - $264.00

2. Services rendered by Dr. Joseph of SVFC on April 10, 2006 (Patient’s
condition related to employment incident of March 30, 2006)  - $71.00

3. Services rendered by Dr. George Norton of SVFC on April 10, 2006
(Patient’s condition related to employment incident of March 30, 2006)
- $64.00

4. Services rendered by Dr. Jeffrey Eisenach on April 5, 2006 (Patient’s
condition related to employment incident of March 30, 2006) - $71.00

5. Services rendered by Dr. Susan Ebel on April 3, 2006 (Patient’s
condition related to employment incident of March 30, 2006) - $71.00

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on March 30,

2006.

3. The claimant earned an average weekly wage of $900.00 which

would entitle the claimant to the maximum rate in effect , i.e. $488.00

for temporary total disability and a permanent partial disability rate of

$366.00 per week if the injury is found compensable.

4. Claimant has proven by a preponderance of the evidence that she

was involved in an incident trying to lift a patient while performing

employment services on March 30, 2006.

5. Claimant has proven by a preponderance of the evidence that she

sustained a compensable injury on or about March 30, 2006, in that

claimant has proven by a preponderance of the evidence that the

shoulder injury on March 30, 2006, is a temporary aggravation of a

pre-existing condition that is established by medical evidence

supported by objective findings.

6. Claimant has proven by a preponderance of the evidence that the

work-related incident was the cause of the need for her medical

treatment.

7. Claimant has failed to prove by a preponderance of the evidence that

she is entitled to temporary total disability.  
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8. Claimant has proven by a preponderance of the evidence that she is

entitled to payment of medical bills for services rendered from March

30, 2006, until April 10, 2006, and attorney’s fees.  

9. Claimant has failed to prove that she is entitled to a statutory

attorney’s fee in light of the fact that no additional indemnity benefits

have been awarded herein.

 DISCUSSION

The claimant contends she sustained a compensable injury on March 30,

2006, and is entitled to appropriate benefits.  Respondents No. 1 contend that the

claimant’s physical problems are not the result of her employment nor did she

receive a compensable injury arising out of or in the scope and course of her

employment with respondent employer.

I. COMPENSABILITY

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: (a)n

accidental injury causing internal or external physical harm to the body or accident

injury to prosthetic appliances, including eyeglasses, contact lenses, or hearing

aids, arising out of and in the course of employment and which requires medical

services or results in disability or death.  An injury is “accidental” only if it is caused

by a specific incident and is identifiable by time and place of occurrence.  A

compensable injury must be established by medical evidence supported by

objective findings.  Ark. Code Ann. § 11-9-102(4)(D). Claimant’s burden of proof

shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  If
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claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails to

establish the compensability of the claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

The claimant testified that she injured her left shoulder when she was

transferring a patient from a bed to the radiology table.  She testified that she

remained at work until later that evening when she reported the incident and sought

medical treatment.  No witnesses were called by the respondents and no evidence

was offered to challenge the testimony of the claimant.  The Commission has

recognized that an “unexplained failure to call a witness with special knowledge of

a transaction raises a presumption (or inference) that the testimony would be

unfavorable [to the party failing to produce the witness.]”  West v. Tyson Foods, Inc.

1997 AWCC 214 (E408320 filed May 8, 1997); Combs v. Conway Human
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Development Center and Public Employee Claims Div., Full Workers’

Compensation Commission Opinion filed May 3, 1995 (E315849) citing Ark.

Highway Commission v. Phillips, 252 Ark. 206, 209, 478 S.W.2d 27 (1972).   In the

instant case, the respondents listed three possible witnesses and have offered no

explanation why the co-worker which assisted the claimant and/ or her supervisor

was not called.  Moreover, the claimant sought medical attention and reported the

injury on the same day of the injury.   Therefore, I find that the testimony of the

claimant was credible.  Based on my review of the credible evidence, I find that

claimant has proven by a preponderance of the evidence that she suffered a muscle

strain when lifting a patient while performing employment services for St. Vincent

Health System on March 30, 2006.  

II.  OBJECTIVE FINDINGS 

The employee must prove by a preponderance of the evidence that she

sustained a compensable injury.  In addition, a compensable injury must be

established by medical evidence supported by objective findings.  Ark. Code Ann.

§ 11-9-102(4)(D).   “Objective findings” are those findings which cannot come under

voluntary control of the patient.  Ark. Code Ann. § 11-9-102(16)(A)(i). In the present

case, I find that the claimant does establish a compensable injury by medical

evidence supported by objective findings.

A review of the medical records offered in this case reflect there is objective

medical evidence that the claimant sustained a temporary aggravation to her

shoulder and upper back as a result of this incident.   The doctors diagnosed the
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claimant with a  “strain” and prescribed medications for the treatment of muscle

spasms.   The Court has held that muscle spasms constitute objective findings and

that a reasonable inference from the chronology of events is that the medication

and physical therapy were prescribed to aid and treat the injury.  Kimbrell v.

Arkansas Dep’t of Health, 66 Ark. App. 245, 989 S.W.2d 570 (1999); Fred’s Inc. v.

Jefferson, 361 Ark. 258, 206 S.W.3d 238 (2005); Estridge v. Waste Management,

343 Ark. 276, 33 S.W.3d 167 (2000).   

III. CAUSATION 

In the instant case, it has been established that an incident involving the

claimant occurred at work.  In a workers’ compensation case, a claimant must prove

a causal connection between the work-related accident and the disabling injury.

Stephenson v. Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).   This is

not a case where the claimant must prove that the shoulder injury had to be the

major cause of the need for the medical treatment in order for it to be covered by

workers’ compensation.  That analysis is not applicable since this is a case involving

a specific injury and request for medical treatment as opposed to a gradual onset

injury or an award of permanent disability benefits.   See, Farmland Ins. Co. v.

DuBois, 54 Ark. App. 141, 145, 923 S.W.2d 883, 885 (1996).  The determination of

whether a causal connection exists is a question of fact for the Commission to

determine.  Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).

In the instant case, it is clear that claimant suffered from degenerative back

problems and that her complaints of back pain preceded the alleged incident.  The
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facts further reflect that the claimant was diagnosed with a muscle strain following

the incident which occurred on March 30, 2006.

In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate preexisting conditions are

compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383

(2004); Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).   However, an aggravation is a new injury resulting from an independent

incident.  Id.  An aggravation, being a new injury with an independent cause, must

meet the definition of a compensable injury in order to establish compensability for

the aggravation.  Id.  

Claimant contends that she sustained a left shoulder injury which prevented

her from working after the accident. Respondents presented medical evidence

indicating that the claimant required medical treatment for severe back pain

complaints and radicular symptoms prior to this accident with symptoms very similar

to those after her accident.  Medical records reflect that claimant did have a

significant history of prior back complaints, including a concern whether she could

continue her career as a nurse and difficulty in lifting patients.  Claimant’s prior

complaints included pain and radicular type symptoms.  It is the exclusive function

of the Commission to determine the credibility of the witnesses and the weight to be

given their testimony.  Johnson v. Riceland Foods, 47 Ark. App. 71, 884 S.W.2d

626 (1994).  Furthermore, the Commission is not required to believe the testimony

of the claimant or other witnesses, but may accept and translate into findings of fact
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only those portions of the testimony it deems worthy of belief.  Brotherton v. White

River Area Agency, ___ Ark. App. ___, ___S.W.3d ____ (Dec.14, 2005); Morelock

v. Kearney Company, 48 Ark. App. 227, 894 S.W.2d 603 (1995).  The Commission

may accept or reject medical opinions and determine their medical soundness and

probative force.  Id.  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

Medical opinions addressing compensability must be stated within a

reasonable degree of medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl.

1996). The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 
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Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty. 

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard); Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities).

In the instant case, the medical records reflect that the claimant had not

sought treatment for her back since June of 2005.  On the date of the incident, the

claimant sought treatment from the emergency room and at the St. Vincent Family

Clinic.  She was seen by four different doctors.   All doctors agreed that the claimant

had trauma to her left shoulder and back as a result of the lifting incident on March



- 15 -Helenese - F603922

30, 2006, and noted that her injuries were work-related.  Based on my review of the

entire record, I find that claimant proved by a preponderance of the evidence that

the work-related incident was the cause of the need for her medical treatment. 

IV.  TEMPORARY TOTAL DISABILITY 

In the instant case, claimant has testified that she is only seeking medical

expenses.  Moreover, the evidence demonstrates that the claimant in not entitled

to temporary total disability benefits.  The claimant is entitled to temporary total

benefits if she can satisfy a two-prong test:  (1) claimant must be within her healing

period; and (2) completely incapacitated from earning wages.  Ark. Highway &

Trans. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing

period is defined as that period for healing the injury, which continues until claimant

is as far restored as the permanent nature of the injury will allow.  Nix v. Wilson

World Hotel, 46 Ark. App. 303, 879 S.W.2d 459 (1994).  The preponderance of the

evidence demonstrates that the claimant was released by her doctors to return to

work.  Moreover, the evidence demonstrates that she did not return to work

because of a personality conflict and her desire to retire.  Based on the

preponderance of the evidence, I find that the claimant is not entitled to temporary

total disability benefits.

V.  CONTROVERSION AND ATTORNEY’S FEES

Based on my review of the evidence in this case, I find that respondents have

fully controverted payment of all medical and temporary total disability benefits from

March 30, 2006, to a date yet to be determined.  However, because I do not find
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that claimant is entitled to additional indemnity benefits at this time, I do not find that

the claimant’s attorney is entitled to a statutory attorney’s fee.

AWARD

The respondents are hereby directed and ordered to pay additional medical

benefits in accordance with the findings of fact and conclusions of law set forth

herein.  All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. §

11-9-809.  See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________
BARBARA WEBB
Administrative Law Judge


