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Claimant represented by JERED MEDLOCK, Attorney, Fort Smith, Arkansas.

Respondents represented by RANDY MURPHY, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on September 30, 2008, in Fort Smith,

Arkansas.  The deposition of the claimant was taken on May 27, 2008.  This deposition has

been admitted as Respondents’ Exhibit No. 3 .

A pre-hearing  order was entered in this case on April 16, 2008. This pre-hearing

order set out the stipulations offered by the parties and outlined  the issues to be litigated

and resolved at the present time.   Prior to the commencement of the hearing, the parties

announced that they had agreed on the appropriate compensation rates.  A copy of the pre-

hearing order with this amendment noted thereon was made Commission’s Exhibit No. 1

to the hearing.

The following stipulations were offered by the parties and are hereby accepted:

1. On all relevant dates, including January 11, 2008,  the relationship of

employee-employer-carrier existed between the parties.

2. The appropriate weekly compensation benefits are $214.00 for total disability

and $161.00 for permanent partial disability.

3. The claim is controverted in its entirety.

4. The claimant’s alleged compensable injury is in the form of a hernia.
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By agreement of the parties, the issues to be litigated and resolved at the present

time were limited to the following:

1. Whether the claimant sustained a compensable hernia.

2. The claimant’s entitlement to medical services, temporary total disability

from January 26, 2008 through a date yet to be determined, and attorney’s

fees.

In regard to these issues, the claimant contends:

“Claimant contends that she suffered a compensable hernia
injury on January 25, 2008 and is entitled to medical
treatment.  TTD from January 26, 2008 to a date yet to be
determined, and PPD if, after reaching MMI she is entitled to
an impairment rating.”

In regard to these issues, the respondents contend:

“Respondents contend that pursuant to Ark. Code Ann. §11-9-
523, claimant did not sustain a compensable hernia.”

 DISCUSSION

I. COMPENSABILITY

The central issue in this case is the question of whether the claimant sustained a

“compensable injury”  on or about January 11, 2008.  As the claimant’s  alleged

compensable injury was in the form of hernia, this issue is controlled by the provisions of

Ark. Code Ann. §11-9-523.

The Appellate Courts have recognized that, by its passage of Ark. Code Ann. §11-9-

523, the legislature intended that not all employment related hernias are automatically

“compensable injuries”.  Rather, it was the legislature’s intent that only those hernias that

satisfied the specific requirements of Ark. Code Ann. §11-9-523 were to be considered

“compensable”.  The specific requirements of this subsection are:

(1) The occurrence of the hernia must immediately follow
as the result of sudden effort, severe strain, or
application of force directly to the abdominal wall.

 



3

(2) There was severe pain in the hernial region.

(3) The pain resulting from the hernia caused the employee
to cease work immediately.

(4) Notice of the occurrence must be given to the employer
within 48 hours thereafter.

(5) The physical distress following the occurrence of the
hernia must be such as to require the attendance of a
licensed physician within 72 hours after the occurrence.

The burden rests upon the claimant to prove by the greater weight of the credible evidence

that her umbilical hernia satisfies all of these statutory requirements.

The only direct evidence presented by the claimant to satisfy these requirements is

her own testimony.  Although the testimony of a party is never considered uncontradicted,

this does not mean that it can be arbitrarily disregarded.  

In her deposition, the claimant described the events surrounding her stomach

difficulties as follows:

“One night at work my stomach felt funny and I told my
supervisor and she said, I mean, asked me if I was all right
because I was kind of holding my stomach, and she said just go
sit down a little bit, and then the next night after that I was  off
and I was at home and I felt my stomach and I felt a hard knot
in my stomach. Well, the next night, which was Saturday night,
I worked that weekend, had to work that weekend, and I asked
the nurses to feel of it (the knot) and they  felt the knot, also.
So, not Monday, but Tuesday, no, let’s see, Monday night I
worked. Tuesday night I was off, but I couldn’t get anywhere so
Wednesday I went to Dr. Kannout and he diagnosed me as
having an umbilical hernia.” (D.3)

In her deposition, she also stated:

“I have had no pain with it (the hernia).” (D.13)

In her deposition, the claimant makes mention of “hurting” in the area of the hernia,

but also repeatedly denies any pain and categorizes the sensation in the area of the hernia

as only  “feeling funny”.  

In her deposition, the claimant testified that her stomach started “hurting” or

“feeling funny” sometime after she took out the trash toward the end of her shift on a Friday
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morning.  She testified that she was certain that heavy lifting at work had caused this hernia

because she did not lift any anything substantial at home.  However, she is not sure of the

exact incident of work related lifting that produced her hernia.  (D.15)

At the hearing, the claimant’s description of the events and circumstances

surrounding the onset of her abdominal  difficulties is somewhat  different.  In her

testimony, she stated:

“I was taking the trash out and I  noticed the trashes are really
heavy, because they’ve got dirty diapers and it’s just real heavy
and no one was bothering to help, so I decided I would go
ahead and do it myself, and I was lifting it out and I felt
something in my stomach that didn’t feel right but I didn’t
know, you know.” (T.6)

Thus, in her testimony at the hearing, the claimant clearly associated the onset of her

stomach difficulties more closely with the lifting of a specific trash can.

At the hearing, the claimant’s description of her symptoms is also somewhat

different.  She stated:

“It was just like a hurt.  I don’t know. That’s all I know.  Just a
hurting.” (T.6) (emphasis mine)

The claimant’s testimony in her deposition and at the hearing indicated that Friday

was  the claimant’s regular day to be off, i.e. the shift that began Friday night and ran to

Saturday morning.  The claimant returned to work and performed her regular employment

duties on her next scheduled shifts, which ran from Saturday night to Sunday morning and

continued to work her shifts Sunday night to Monday morning and Monday night to

Tuesday morning. It would further appear that the claimant was scheduled to be off work

on the shift that ran Tuesday night until Wednesday morning.  There  is no evidence that

the claimant  requested or sought any medical services for her abdominal difficulties, until

Wednesday morning, January 16, 2008, when she went on her own to  Dr. Farsee Kannout.
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The handwritten records of Dr. Kannout confirm that  the claimant was seen  for the

first time, on January 16, 2008. In these records, Dr. Kannout noted a history of a knot

above the umbilical area since Friday.  However, he did not note any history that this

condition was related to a specific employment activity or event. Based upon his physical

examination, Dr. Kannout diagnosed a small reducible umbilical hernia and recommended

a surgical consultation. He also released the claimant to return to work, but with a

restriction of lifting in excess of 10 pounds.

As a result of this requested consultation, the claimant was next seen by Dr.

Christopher Coleman a general surgeon, on February 28, 2008.   In his report of this date,

Dr. Coleman recorded the following history:

“Lora Hayes is a 44 year old female who is a nurse’s aide who
was seen by Pro-Med and thought to have a umbilical hernia.
She reports 5-6 out of 10. She says it pops out and she is able to
push it back in. She has no obstructive-symptoms such as
nausea, vomiting, inability to pass flatus, or bloating from this.
She says she has noticed this in the last month.  She lifts heavy
things at work. The pain she has with  lifting is severe, more of
a 5/10.”

Based upon his physical examination of the claimant, Dr. Coleman also diagnosed a

reducible umbilical hernia and recommended a surgical repair. He also restricted the

claimant from lifting in excess of 10 pounds for at least six weeks in order  to avoid the

recurrence of the reduced hernia. 

The evidence reveals that a form ARN was ultimately completed by the claimant on

January 24, 2008.  On this ARN, the claimant gave the date of injury as  January 11, 2008,

and a reporting date of January 14, 2008.  The description of the injury coincides with that

given in the claimant’s deposition.  

It is my opinion that the claimant sincerely believes that her umbilical hernia is work

related.   Further, the claimant may be right in this belief, and her umbilical hernia may be

work related. When Dr. Kannout  diagnosed the claimant as suffering from a reducible

umbilical hernia on January 16, 2008, he also advised her that this was likely caused by
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lifting.  Upon reflection, the  claimant appears to have concluded that her hernia must be

employment related, because (as she testified) the heaviest lifting she performed was at

work.  Apparently, the heaviest thing she lifted at work prior to her noticing her hernia  was

the trash cans. However, the claimant candidly admitted, on cross examination, that she

really does not know how her hernia occurred (T.17).

 However, as previously noted, not all employment related hernias are

”compensable”, only those that also satisfy the provisions of Ark. Code Ann. §11-9-523(a)(1)

through (5).  In Harkleroad v. Cotter, 248 Ark. 410, 454 S.W. 2nd 76 (1970), the Arkansas

Supreme Court stated:

“The people have seen fit to make  and the legislature has seen
fit to leave, a compensable hernia a rather dramatic occurrence
under the statute, with little or no room left for question or
doubt that it did not occur within the course of the employment
as the immediate result of sudden effort , severe strain or force
applied to the  abdominal  wall. The wording of the statute
assumes the existence of a hernia. The statutory requirements
of proof are directed at claims for a hernia and not the existence
or occurrence of a hernia.” 

In regard to the first requirement, Ark. Code Ann. §11-9-523(a)(1), the claimant’s

initial testimony would indicate that it occurred contemporaneous with or immediate

following the severe strain of lifting and dumping a particular heavy trash can at work, on

January 11, 2008 (T.6, lines 4-9). However, at the testimony at her hearing and at her

deposition, as well as in her statement on the form ARN, the claimant related that her

symptoms only began sometime after she had came back inside from dumping the trash

cans (T.14 and D.24). Her testimony at the hearing and in her deposition further showed

that she could not associate the onset of her complaints with any particular lifting incident.

 Finally, she consistently stated that she did not notice any bump or abnormality in the

umbilical area until the evening of January 11, 2008, while she was at home.  

It must also be noted that the medical evidence reveals that during this same period

the  claimant was also experiencing chronic superficial gastritis.  This condition,  itself,
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could represent the cause for the claimant’s strange feelings in her stomach on January 11,

2008. 

The medical records of Dr. Kannout failed to note that the claimant related any

precipitating event or activity to him, when she sought medical treatment for her abdominal

difficulties on January 16, 2008.  Although the records of Dr. Coleman do note a history

that the claimant “lifts heavy things at work,” his records also fail to note any specific

precipitating incident or event, particularly one in the form of lifting a heavy trash can on

January 11, 2008.  

After consideration of all the evidence presented, it is my opinion that the greater

weight of the credible evidence fails to prove that the claimant’s small reducible umbilical

hernia immediately occurred following and as the result of a sudden effort, severe  strain,

or the application of force directly to the abdominal wall on January 11, 2008.  Thus, the

claimant has failed to satisfy the statutory requirement of Ark. Code Ann. §11-9-523(a)(1).

In regard to the requirement of Ark. Code Ann. §11-9-523(a)(2), the claimant initially

testified at the hearing, that she felt a “hurting” in her stomach when she was lifting out the

trash (T.6, lines 19-20).  However, the claimant at the hearing and during her deposition,

repeatedly denied that she experienced any pain, either at the time of the lifting or any time

thereafter (T.14 and D. 24).  Rather, she described her abdominal complaints only as her

stomach not “feeling right” or feeling “unusual.”

The Appellate Courts have recognized that whether pain is “severe” can be a

subjective matter, and what may be  “severe” to one person may not be “severe” to another.

However, the total absence of pain is not open to differing interpretations, as to its

magnitude.  It is obvious that the legislature of this state has decided that the presence of

pain is an absolute necessity for any hernia to be “compensable”.  

In the present case, the claimant has clearly failed to prove by the greater weight of

the credible evidence that her reducible umbilical hernia did not produce any “severe  pain”



8

in the hernial region.  In fact, she has failed to prove that it caused any pain.  Thus, her

hernia would fail to meet the statutory requirement of Ark. Code Ann. §11-9-523(a)(2).

In regard to the requirement of Ark. Code Ann. §11-9-523(a)(5), the evidence

presented shows that the claimant did not actually seek the attendance of a licensed

physician within 72 hours following the “occurrence” of the hernia, whether it occurred

during the early  morning hours of January 11, 2008 (when the claimant was lifting the

trash cans) or during the evening hours of January 11, 2008 (when the claimant noticed the

knot or bump on her stomach while at home).  I recognize that the Courts have repeatedly

held that this requirement is not controlled by when the claimant actually seeks or obtains

medical treatment, but rather when the pain or distress produced by the hernia was

sufficient to reasonably require such treatment.

However, in the present case, the claimant offers no explanation for her failure to

request or otherwise seek medical services for her hernia for five days or 120 hours

following the alleged occurrence of her umbilical hernia.  In light of the  evidence

concerning the nature and magnitude of the claimant’s  symptoms, particularly the lack of

pain,  the only reasonable  conclusion that can be drawn is that the claimant’s “physical

distress” from her hernia was not sufficient to reasonablely require the attendance of a

licensed physician within the time provided  by Ark. Code Ann. §11-9-523(a)(5).  Thus, the

claimant’s umbilical hernia would also fail to meet  the statutory requirement of this

subsection.

In summary, I find that the claimant has failed to prove that her umbilical hernia

would constitute a “compensable” injury under Ark. Code Ann. §11-9-523.  I have no

alternative but to deny and dismiss this case in its entirety.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has  jurisdiction of this claim.
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2. On all relevant dates, including January 11, 2008, the relationship of employee-

employer-carrier existed between the parties.

3.  On all relevant dates, the  claimant  earned wages sufficient to entitle her to

weekly compensation  benefits of $214.00 for total disability and $161.00 for permanent

partial disability, should such benefits have been appropriate.

4.  The claimant has failed to prove by the greater weight of the credible evidence

that her umbilical hernia constitutes a “compensable”  hernia, under Ark. Code Ann. §11-9-

523. Specifically, the claimant has failed to prove that her umbilical hernia satisfies the

statutory requirements of Ark. Code Ann. §11-9-523(a)(1)(2) and (5).

5.  The respondents have denied that the claimant’s umbilical hernia is

“compensable” and have controverted this claim in its entirety.

ORDER

Based upon my foregoing findings and conclusions, I have no alternative but to deny

and dismiss this claim in its entirety.

IT IS SO ORDERED.   

                                                                                                                             
                      MICHAEL L. ELLIG

                                      ADMINISTRATIVE LAW JUDGE                                


