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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on July 23, 2008.  A Pre-

hearing Order was entered in this case on May 27, 2008.  This Pre-hearing Order

set forth the stipulations offered by the parties and outlined the issues to be litigated

and resolved at the hearing.  A copy of the Pre-hearing Order was made

Commission Exhibit No. 1 to the hearing record.

The following stipulations were submitted by the parties in the Pre-hearing

Order and are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed at all relevant

times, including on or about April 30, 2007, when the claimant
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sustained compensable injuries to her low back, which respondents

accepted as compensable and paid medical benefits.  Said injury was

assigned claim number F705615.

3. The claimant was awarded a change of physician to Dr. Carl Covey

by Order dated September 18, 2007.

4. The respondents have controverted any further benefits as not being

reasonable and/or necessary.

5. The claimant earned an average weekly wage of $343.71.

By agreement of the parties, the issues to be presented at the hearing are

as follows:

1.  The claimant’s entitlement to temporary total disability benefits from

April 30, 2007, to September 15, 2007, additional medical treatment

and attorney’s fees.

2. All other issues, including the issues of permanent benefits and

rehabilitation for the April 30, 2007, injury, are expressly reserved.

3. All issues related to the claimant’s injury to her left leg, knee and hips

on April 10, 2007, assigned claim number F705616, are expressly

reserved.

The record consists of a one-volume transcript of the July 23, 2008, hearing,

consisting of the testimony of Jennifer Harris, Laura Sink, and all documentary

evidence including Commission Exhibit No. 1 (Pre-hearing Order); Respondents’
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Exhibit No. 1 (Medical records); Respondents’ Exhibit No. 2 (Non-medical records);

Respondents’ Exhibit No. 3 (DVD).

FACTUAL BACKGROUND

Jennifer Harris is 28 years of age (b.d.  6-1-80).  She graduated high school

and attended approximately one and a half years in college.  She received a CNA

license but it is currently inactive.  She worked at the Arkansas Pediatric Facility.

She testified that on April 30, 2007, she arrived at work and noticed that the floor

looked slick due to wax.  She decided to use the patient’s wheelchair to take her to

the dining room instead of her walker.  She explained that she wheeled the patient

to the dining room, set up her plate, and fed her.  As Harris was trying to put the

patient back into the wheelchair, the patient went limp.  Harris felt a throbbing pain

in her back and down her leg and across the center of her back.  Harris did not

return to work after April 30, 2007.  She sought treatment with Dr. Wilbourn.  He

ordered an MRI and prescribed therapy and medications.  Harris testified that her

condition improved after therapy.  Dr. Wilbourn released her on June 26, 2007, but

Harris explained that her back was still hurting.  Harris subsequently requested a

change of physician to Dr. Carl Covey.  She was examined by Covey in November

of 2007.  She explained that her back continued to improve with therapy, but she

still has moments where she has to take a pain pill and muscle relaxer to sleep.  

Harris currently works as a private sitter.  She testified that she did not work

between April 30, 2007, and September 15, 2007,  with the exception of two to
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three days when she worked for St. Vincent’s.   She was terminated on May 2,

2007.

Laura Sink testified that she was the administrator of the Arkansas Pediatric

Facility.  She testified that the claimant had been properly trained.  She agreed that

the claimant had been placed on light duty after her incident on April 10th.  She

testified that the claimant was terminated on May 2, 2007, for falsifying

documentation, improper lifting and transferring, violation of the client’s rights,

negligent act, and violation of safety rules. 

Medical records reflect that the claimant sought treatment at Concentra

Health Center on April 11, 1007, as a result of an injury on April 10, 2007.  The

records reflect that she was examined at the emergency room on April 10, 2007, for

left knee strain and left thigh strain after falling at work.   X-rays of the left knee and

pelvis were negative.  She complained of pain and stiffness in her knee, pain in her

left thigh muscle, and  an abrasion of the right upper extremity. She was treated with

prescription medications and physical therapy.  She was released to return to work

with no repetitive lifting over ten pounds and instructed to wear a brace.  During the

month of April, she returned weekly for follow-up evaluations, continued in therapy

and continued to report improvement.  On April 25, 2007, she complained of sudden

pain in her leg and back with tenderness in her left groin.  Following her medical

evaluation, she was released to return to regular duty on April 25, 2007.  On April

25, 2007, she was treated at the emergency room at St. Vincent Infirmary Medical
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Center with complaints of back pain after a fall on April 10, 2007.  Radiology reports

reflect a normal appearance of the spine.  

On April 30, 2007, she returned to the emergency room with complaints of

an injury to her lower back after she fell in the dining room.  She was scheduled to

return to Concentra at 1:00 p.m. the following day.  On May 2, 2007, she presented

to Dr. Darin Wilbourn for evaluation with complaints of increased pain in her lower

back, left hip, and left knee.  At that time Harris provided the history of her condition,

but failed to mention the alleged incident in the dining room on April 30, 2007.  Dr.

Wilbourn ordered an MRI of the lumbar spine, left knee, pelvis, and hips. She was

released to return to work with restrictions.  On May 8, 2007, she returned to Dr.

Wilbourn for a follow-up evaluation.  He noted that the MRI’s were negative.  He

noted that Harris complained of low back pain, left hip pain and left knee pain post

fall while at work on April 10, 2007.  He prescribed physical therapy and Celebrex.

He returned her to work with restrictions.  Physical therapy records dated May 11,

2007, reflect that the claimant reported slipping at work on April 10, 2007, and

presented with complaints of L/S pain, L posterior thigh pain, and L knee pain.   She

returned to Dr. Wilbourn on May 29, 2007, for a “follow-up evaluation of low back

pain, left hip pain, and left knee pain status post fall while at work on April 10, 2007.”

She reported that physical therapy had been going well and that she was driving

and no longer needed a cane.  She was prescribed additional physical therapy,

Celebrex, and released to return to work with modified duty.  On June 13 2007, she

returned for a follow-up evaluation.  Dr. Wilbourn noted that the claimant had
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exacerbation of her pain after walking up hill and going to garage sales.  He ordered

her to continue physical therapy, Celebrex, and returned her to work without

restrictions.  On June 26, 2007, she returned to Dr. Wilbourn for a follow-up

evaluation after completion of physical therapy as ordered.  He noted that Harris

reported that she “was doing all right”, but complained that her left lower back had

begun to bother her the day before.  She reported that the pain radiated up her back

and then down her left arm to her hand.  After examination, he reported no objective

findings to correlate with her subjective complaints of pain.  He noted that she had

exhausted conservative care.  He released Harris from his care “having reached

maximum medical improvement as of today, June 26, 2007 without permanent

restrictions, rateable factors or permanent impairment.”

On November 1, 2007, she was treated by Dr. Carl Covey.  He noted that

Harris gave a two year history of pain in the low back.  He notes that she reported

that she initially fell in the shower room at work and then when she was trying to

transport a patient at a later date, she re-injured her back in April of 2007 when she

fell backwards.  He noted that her lumbar MRI and hip films were normal.  He

assessed her with low back pain, SI joint tenderness, Piriformis Syndrome, and

Trochasteric Bursitis left hip.  He recommended that she continue with home

therapy, left SI joint injections, and added Celebrex and baclofen to the current

medications of Flexeril at night and hydrocodone. 

Employment records reflect that as of November 30, 2006, training had been

provided and the claimant demonstrated competency in lifts and transfers, including



- 7 -Harris - F705615 & F705616

the standing pivot transfer.  On April 10, 2007, an Incident/Accident Report was

prepared on Harris.  The report reflects that Harris slipped on the slick floor while

assisting a client in the shower room causing her to hurt her left leg.  She stated that

“It feels like I pulled something.”  It was reported that she also scraped her right arm

on the towel shelf as she was falling.  Injuries were noted on the right elbow, left

thigh and knee, and right and left buttocks.  On April 30, 2007, another

Incident/Accident Report was completed.  Harris reported that she felt a sharp pain

in her lower back on both sides after lifting a client while in the process of placing

the client back in her wheelchair after a meal.  On April 30, 2007, Laura Sink noted

in a file memo that on April 25, 2007, Harris indicated that she was not happy that

the doctor had released her back to full duty since she had leg and back pain.  Sink

noted that Harris was advised that if she could not perform her duties that she

should not come to work and allow herself time to heal. She was further told that

she would not be penalized for time taken off that week due to soreness or pain.

Harris indicated that she would come to work because she had bills.  Sink advised

her supervisor that she should not be left unsupervised.  He agreed to alter her

schedule for light duty. He assigned her 2 feeds, wheelchair cleaning with another

employee, and lounge duty at the end of her shift with no lifting or physically

challenging work.  On May 2, 2007, Sink noted in another file memo that she met

with Harris regarding her claim of injury while working in the dining room on April 30,

2007.  She noted that Harris had reported that she used the wheelchair to transfer

the client because her back and leg were hurting.  Sink informed Harris that the



- 8 -Harris - F705615 & F705616

surveillance camera did not show her fall in the dining room as she had told

personnel in the emergency room.  Harris denied that she told the ER that she had

fallen.  The report further reflects that the surveillance video shows Harris pushing

the wheelchair with a “shove” and allowing it to roll freely with repeated shoving until

she reached the table.  Harris pivot transfers the client by herself to the table.

Harris prepares the tray for the client and does not seek assistance from other staff

in the room.  It is noted that four minutes later, Harris gets up from the table and

empties the food tray even though meals are scheduled for 30 minutes.  It is

reported that four minutes later, the video shows Harris again “shoving” the

wheelchair and allowing it to roll freely and following behind it.  Three minutes later,

Harris is shown behind a curtain brushing the client’s teeth.  Harris  pulls the curtain

open and shoves the chair with one hand .  Harris adjusts the chair from rolling to

the side with one hand and guides it to the client’s room.  Five minutes later, Harris

leaves the child’s room, walks past the nurses station, and goes to the family lounge

and sits down in a chair with the lights off.

A review of the video reveals that the claimant used the wheelchair to bring

the client into the dining room.  The claimant did not seek the assistance of other

staff in the dining room when transferring the client from the wheelchair to the table

or back into the wheelchair.  Due to the angle of the camera, it is difficult to

determine if the client went limp during the transfer back into the chair.  It is

apparent that the claimant is having difficulty walking due to problems with her leg

but there is no evidence that the claimant is having back problems at that time. 



- 9 -Smith - F511679

DISCUSSION

The claimant contends that she was an employee of the respondent employer

on or about April 28, 2007, on which date she sustained compensable injuries to her

low back; that her treating physician, Dr. Carl Covey, recommended additional

treatment which respondents controverted; that the treatment recommended by Dr.

Covey is reasonably necessary in connection with the compensable injury; that she

is entitled to temporary total disability benefits from on or about April 28, 2007, to

September 15, 2007, the date she returned to work; and that she is entitled to

attorney’s fees as provided by law. 

The respondents contend that the claimant reported a lumbar strain on April

28, 2007.  She was treated by Dr. Wilbourn for approximately one month and was

released as of June 26, 2007, without impairment.  She was previously treated for

complaints of low back, left hip and left knee pain.  At that time, she was placed on

light duty, which the respondent accommodated.  The claimant was terminated for

cause on May 2, 2007.  The claimant then filed for unemployment benefits, which

was denied at a hearing.  It is the respondents’ contention that as of May 2007, the

claimant was holding herself out as being employable and that the requested

medical treatment recommended by Dr. Covey is not reasonable nor necessary.

Additional Medical Treatment

The respondents have accepted the April 30, 2007, back injury as

compensable and paid medical expenses with Concentra and Dr. Wilbourn until

released from his care in June of 2007, and the initial visit of November 1, 2007, with
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Dr. Covey.   Respondents rely on the medical records of Dr. Wilbourn and an MRI

report which conclude that Harris suffered a lumbar strain in April of 2007 for which

she was treated conservatively with physical therapy and pain medications and

continued to work under light duty restrictions.  From his evaluation, Dr. Wilbourn

opined that the claimant sustained 0% permanent partial impairment and reached

maximum medical improvement on June 26, 2007. 

On the other hand, claimant contends that she continues to be symptomatic

and could not perform her regular job duties after the April 30, 2007, injury.  She

points out that after she was released to go back to work by Dr. Wilbourn, she

continued to experience back and leg pain and sought treatment with Dr. Carl Covey.

Dr. Covey  recommended epidural steroid injections and additional physical therapy.

Claimant relies on the medical records of Dr. Covey to support her claim that the

recommended medical treatment is reasonable and necessary medical treatment

and related to the work-related injury in April of 2007.

Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a question

of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163, 924

S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000).   Respondents are responsible only for medical services which

are causally related to the compensable injury. 
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In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate pre-existing conditions are

compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1 145 S.W.3d 383

(2004); Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).  An aggravation of a pre-existing non-compensable condition by a

compensable injury is, itself, compensable.  Id.  Here, as in Williams, there is no

dispute that the claimant’s injury was compensable.  The evidence demonstrates that

there is objective medical evidence which established the current need for treatment,

i.e. paraspinous spasm.  Rather, what is disputed is whether the recommended

treatment is reasonable and necessary in relation to the compensable injury.  This

is not a case where the claimant must establish that the compensable injury was the

“major cause” of the need for the medical treatment in order to establish her right to

additional medical benefits and temporary total disability.  Farmland Ins. Co. v.

DuBois, 54 Ark. App. 141, 145, 923 S.W.2d 883, 885 (1996).  Instead, the

respondents must take the claimant as they found her and the proper determination

is whether there is sufficient evidence to establish that the compensable injury was

a factor in the need for further treatment.  Williams v. L& W Janitorial, Inc., 85 Ark.

App. 1, 145 S.W.3d 183 (2004).   

In Davis v. Helena Chemical Co., claimant suffered from a pre-existing lumbar

degenerative condition before sustaining a compensable injury. Full Commission

Opinion, filed August 3, 1999 (D406121). The Full Commission affirmed an
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administrative law judge’s finding that claimant was entitled to additional medical

treatment, stating:

The respondents’ and the dissent’s central argument in this case is
that the treatment the claimant is presently receiving is because of an
ongoing degenerative condition which would be occurring whether or
not the claimant suffered an injury in 1984. However, this argument
overlooks the fact that the claimant’s previously asymptomatic
degenerative process physically progressed and became symptomatic
because of his 1984 compensable injury . . . the compensable injury,
not some speculative event, is what resulted in the claimant’s present
condition.

Id.

The Full Commission later upheld a finding of compensability where symptoms of

claimant’s pre-existing condition were asymptomatic for five years prior to the

compensable event. Jerry Hambelton v. Guy King & Sons, Inc. & Bituminous

Casualty Corp., Full Commission Opinion, filed February 22, 2001 (E904812).  The

Commission held that a preponderance of the evidence showed that claimant’s

symptoms were the result of his compensable injury, despite the fact that claimant

had a pre-existing ongoing degenerative process.  Id. at 19. 

In the instant case, the medical records of Dr. Covey  support the conclusion

that the claimant was in need of further treatment for her back in November of 2007.

This medical evidence is further substantiated by the testimony of the claimant.  The

claimant testified that she was continued to have problems with her back

notwithstanding the release by Dr. Wilbourn.  The evidence further reveals that the

claimant’s condition had improved following physical therapy but was exacerbated

in June of 2007 by “walking uphill and going to garage sales”. At that time, the

claimant was no longer working for the respondent.  During his evaluation on
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November 1,  2007, Dr. Covey notes that the claimant reports a two year history of

pain in her lower back.  The claimant testified that her condition remained the same

between her last visit with Dr. Wilbourn and her visit with Dr. Covey.  The claimant

testified that she returned to work as a private sitter on September 15, 2007.  Based

on the evidence in this case, I find that the claimant has proven by a preponderance

of the evidence that the additional medical treatment recommended by Dr. Covey is

reasonable and necessary and related to the compensable injury.

Additional Temporary Total Disability 

Claimant is contending that she is entitled to additional temporary total

disability benefits from May 2, 2007, the date of her termination of employment while

on light duty, to the date of September 15, 2007, the date she returned to work.  The

claimant is entitled to temporary total benefits if she can satisfy a two-prong test:  (1)

claimant must be within her healing period; and (2) completely incapacitated from

earning wages.  Ark. Highway & Trans. Dept. v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981).  The healing period is defined as that period for healing the

injury, which continues until claimant is as far restored as the permanent nature of

the injury will allow.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 459

(1994).  The preponderance of the evidence demonstrates that the claimant had

been released by Dr. Wilbourn to return to light duty work on April 30, 2007, and

eventually her regular work duties on June 26, 2007.  Light duty work was made

available to claimant until she was terminated for performance related issues.  Dr.

Covey also determined that the claimant was able to work light duty.
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Notwithstanding the opinions of both doctors, the claimant contends that she was not

able to return to work after April 30, 2007, due to continuing symptoms until

September 15, 2007.  Based on the preponderance of the evidence, I find that the

claimant has failed to prove she is entitled to additional temporary total disability

benefits for the time period from April 30, 2007, through September 15, 2007.    

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction of

this claim.

2. The employer/employee/carrier relationship existed at all relevant

times, including on or about April 30, 2007, when the claimant

sustained compensable injuries to her low back, which respondents

accepted as compensable and paid medical benefits.  Said injury was

assigned claim number F705615.

3. The claimant was released to return to light duty work by Dr. Wilbourn

on April 30, 2007, and full duty on June 26, 2007.

4. The claimant was awarded a change of physician to Dr. Carl Covey

and was evaluated by him on November 1, 2007.  Respondents paid

for the claimant’s initial visit with Dr. Covey as ordered by the

Commission and that said visit was not controverted.

5. The respondents have controverted any further benefits as not being

reasonable and/or necessary.

6. The claimant earned an average weekly wage of $343.71.
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7. Claimant has  proven by a preponderance of the evidence that her

need for additional medical treatment as recommended by Dr. Covey

is  reasonable and necessary and causally related to her compensable

work-related injury in April of 2007.

8. Claimant has failed to prove by a preponderance of the evidence that

she is entitled to additional temporary total disability benefits  from

April 30, 2007, until September 15, 2007. 

9. All other issues, including the issues of permanent benefits and

rehabilitation for the April 30, 2007, injury, are expressly reserved.

10. All issues related to the claimant’s injury to her left leg, knee and hips

on April 10, 2007, assigned claim number F705616, are expressly

reserved.

AWARD

For the reasons discussed herein, the Respondents are hereby directed to

pay additional medical benefits in accordance with the findings of fact and

conclusions of law set forth herein.  The claim for temporary total disability benefits

and attorneys fees must be, and hereby is, respectfully denied.

IT IS SO ORDERED.

_____________________
BARBARA WEBB
Administrative Law Judge


