
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F707363

JANET B. HARRELL,
EMPLOYEE CLAIMANT

SOUTHWEST AIRLINES COMPANY,
EMPLOYER RESPONDENT

ACE AMERICAN INSURANCE COMPANY,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED NOVEMBER 4, 2008

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE KENNETH A. OLSEN,
Attorney at Law, Bryant, Arkansas.

The respondents were represented by HONORABLE ANDREW M.
IVEY, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

August 19, 2008, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on October 8, 2007.  The

following stipulations were submitted by the parties either

in the Prehearing Order or during the course of the hearing

and are hereby accepted:

1. Arkansas has sufficient minimum contacts

to accept jurisdiction over the dispute

in this claim.  The only issue presented

is whether the claimant elected a remedy
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under the Texas Workers’ Compensation

Law.

2. The employee-employer-insurance carrier

relationship existed at all pertinent times

including April 29, 2005.

3. The claimant suffered compensable

injuries on that date.

4. The claimant’s average weekly wage of

$369.49 calculated under the Texas

Workers’ Compensation Law entitles her

to a TIB compensation rate of $277.54

and an IIB compensation rate of $277.54.

5. The claimant’s average weekly wage of

$507.95 calculated under the Arkansas

Workers’ Compensation Law entitles her

to a temporary total disability rate of

$339.00 per week and a permanent partial

disability rate of $254.00 per week.

6. The claimant’s workers’ compensation

benefits were stopped as of May 3, 2007,

under the Texas Workers’ Compensation

Law, and the claimant would be entitled

to additional temporary total disability
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benefits from May 3, 2007, to June 11,

2008, if this claim is subject to the

Arkansas Workers’ Compensation Law.

7. If the Arkansas Workers’ Compensation

Law is applicable to this claim, then

Dr. Martin’s impairment rating in the

record is valid.

8. A controverted attorney’s fee would

apply to the period of temporary

disability after May 3, 2007, and the

impairment rating being sought by the

claimant if this claim is subject to the

Arkansas Workers’ Compensation Law.

9. If this claim is found to be subject to

the Arkansas Workers’ Compensation Law,

the parties reserve any issue of

attorney’s fee, credits, offsets, or any

other aspect of any benefits that were

paid prior to May 3, 2007.

10. The respondents have accepted ongoing

medical treatment which continues to be

paid.  Any issue of unpaid medical

treatment is reserved by the parties.
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By agreement of the parties at the start of the

hearing, the only issue to be litigated and resolved at the

present time was limited to the following:

Whether the claimant elected a remedy
under the Texas Workers’ Compensation
Law.

In this regard, the respondents contend that they paid

all benefits due under the Texas Workers’ Compensation

System; the claimant knowingly received workers’

compensation benefits through the Texas Workers’

Compensation System; and the Arkansas Workers’ Compensation

Commission does not have jurisdiction over this claim

pursuant to the election of remedies doctrine.  A post-

hearing briefing schedule was cancelled pursuant to a

telephone conference conducted on October 23, 2008.

The record consists of the August 19, 2008, hearing

transcript and the exhibits contained therein.  

DISCUSSION

The Arkansas Court of Appeals has held on more than one

occasion that jurisdiction of the Arkansas Workers’

Compensation Commission is properly denied under the

election of remedies doctrine where an injured worker has

previously actively initiated proceedings or knowingly

received benefits pursuant to the workers’ compensation laws
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of another state.  Biddle V. Smith & Campbell, Inc., 28 Ark.

App. 46, 773 S.W. 2nd 840 (1989).  In Biddle, the Arkansas

Court of Appeals held that an injured worker elected a

remedy under the Louisiana Workers’ Compensation Law by

knowingly receiving benefits pursuant to Louisiana Workers’

Compensation Law based on evidence that she received her

benefit checks from Louisiana in the mail, that the

respondent telephoned her after the injury to get

information to file a report in Louisiana, and that a

rehabilitation worker visited the injured worker in her home

on more than one occasion from Louisiana.

However, the Arkansas Supreme Court recently overruled

Biddle and rejected the election of remedies doctrine

applied therein.  See Williams v. Johnson Custom Homes,    

Ark.    ,     S.W. 3rd     (07-1101 Op. Del. October 23,

2008).  Because the Arkansas Supreme Court has overruled

Biddle and held in Williams that no election of remedies

occurs simply because an injured worker previously received

benefits under the workers’ compensation laws of another

state, I find that the claimant’s pursuit of benefits under

the Arkansas Workers’ Compensation Law is not barred under

the election of remedies doctrine regardless of whether she
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previously received benefits under the Texas Workers’

Compensation Law. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Arkansas has sufficient minimum contacts

to accept jurisdiction over the dispute

in this claim.  The only issue presented

is whether the claimant elected a remedy

under the Texas Workers’ Compensation

Law.

2. The employee-employer-insurance carrier

relationship existed at all pertinent times

including April 29, 2005.

3. The claimant suffered compensable

injuries on that date.

4. The claimant’s average weekly wage of

$369.49 calculated under the Texas

Workers’ Compensation Law entitles her 

to a TIB compensation rate of $277.54

and an IIB compensation rate of $277.54.

5. The claimant’s average weekly wage of

$507.95 calculated under the Arkansas

Workers’ Compensation Law entitles her

to a temporary total disability rate of
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$339.00 per week and a permanent partial

disability rate of $254.00 per week.

6. The claimant’s workers’ compensation

benefits were stopped as of May 3, 2007,

under the Texas Workers’ Compensation

Law, and the claimant would be entitled

to additional temporary total disability

benefits from May 3, 2007, to June 11,

2008, if this claim is subject to the

Arkansas Workers’ Compensation Law.

7. If the Arkansas Workers’ Compensation

Law is applicable to this claim, then

Dr. Martin’s impairment rating in the

record is valid.

8. A controverted attorney’s fee would

apply to the period of temporary

disability after May 3, 2007, and the

impairment rating being sought by the

claimant if this claim is subject to the

Arkansas Workers’ Compensation Law.

9. If this claim is found to be subject to

the Arkansas Workers’ Compensation Law,

the parties reserve any issue of
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attorney’s fee, credits, offsets, or any

other aspect of any benefits that were

paid prior to May 3, 2007.

10. The respondents have accepted ongoing

medical treatment which continues to be

paid.  Any issue of unpaid medical

treatment is reserved by the parties.

11. The claimant’s present claim for

workers’ compensation benefits under the

Arkansas Workers’ Compensation Law is

not barred under the election of

remedies doctrine.  The Arkansas

Workers’ Compensation Law is therefore

applicable to this claim.

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to A.C.A. §11-9-809, and Couch v. First State Bank

of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995), and

Burlington Industries, et al v. Pickett, 64 Ark. App 67, 983
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S.W.2d 126 (1998); reversed on other grounds 336 Ark. 515,

988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


