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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F407232

DONNA GREENFIELD, EMPLOYEE CLAIMANT

CONAGRA FOODS, INC., EMPLOYER,
SEDGWICK CLAIMS MANAGEMENT                                        
SERVICES, TPA                                      RESPONDENTS #1 
                                                                  
SECOND INJURY FUND                                  RESPONDENT #2 
          
DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND                                          RESPONDENT #3

OPINION FILED DECEMBER 22, 2008 

A hearing was held before Administrative Law Judge Chandra Hicks, 
on November 5, 2008, in Bateville, Independence County, Arkansas.

The Claimant was represented by the Honorable Gary Davis,
Attorney at Law, Little Rock, Arkansas.      

Respondents #1 were represented by The Honorable Bill Walmsley,
Attorney at Law, Batesville, Arkansas.

Respondent #2 was represented by The Honorable David Pake,
Attorney at Law, Little Rock, Arkansas.

Respondent #3 was represented by The Honorable Christy King,
Attorney at Law, Little Rock, Arkansas.  Ms. King did not appear
at the hearing.  
   
                                        STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on November 5,

in Batesville Arkansas.  A prehearing telephone conference was

held in this matter on September 22, 2008.  A prehearing order

was entered on that same day.  This prehearing order set forth

the stipulations offered by the parties, their contentions, and

the issues to be litigated.
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     The following stipulation was submitted by the parties,

either pursuant to the prehearing order or at the start of 

the hearing, as the following stipulation is hereby accepted: 

     The Opinion of the Arkansas Workers’ Compensation Commission

filed September 8, 2006, as affirmed by the Arkansas Court of

Appeals on May 30, 2007, in Case # CA06-1339, is final and

constitutes the law of the case.

By agreement of the parties, the issues to be presented at the

hearing were as follows:

1.  The date the claimant reached maximum medical improvement.

     2.  Permanent impairment, wage-loss, permanent total 

disability, Second Injury Fund liability, and controversion.

3.  At the time of the hearing, respondents contend that

they are entitled to a setoff pursuant to Ark. Code Ann. §11-9-411.

The claimant contends that she sustained admitted

compensable injuries on February 24, 2004.  Claimant contends

that she is entitled to payment of permanent impairment of 6% to

the body as a whole in connection with the condition of the

claimant’s cervical spine.  Claimant contends that she has been

rendered permanently and totally disabled, or in the alternative,

claimant is entitled to a determination with respect to the

extent of wage loss disability over and above the permanent

impairment.  Claimant contends that she reached maximum medical

improvement on August 18, 2004.  The claimant reserves the right
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to pursue any benefits to which she may be entitled under the

Act.  The claimant also contends Ark. Code Ann. §11-9-411 does

not apply to retirement benefits.  

      Respondents #1 contend that the claimant did not sustain

any permanent partial disability impairment as a result of her

injury of February 23, 2004, as concluded by Dr. Schlesinger in

his report of June 7, 2004 and Dr. Bates’ report of June 10,

2004.   If the claimant is entitled to any permanent partial

impairment and wage-loss disability benefits, then the wage-loss

disability would be the result or combination of her February 23,

2004 injury and other preexisting condition, and then thereby the

responsibility of the Second Injury Fund.  Respondents #1 further

contend that the findings of fact and law of the Commission and

the Court of Appeals are binding on this award and the law of the

case.  Respondents #1 also contend that it is entitled to an

offset under Ark. Code Ann. §11-9-411, for any benefits paid

pursuant to the retirement policy.    

Respondent #2 essentially contends in sum that the

appropriate rating for the claimant’s cervical strain is zero,

therefore the issues of wage loss and Second Injury Fund

liability are moot.  That the claimant reached MMI on June 7,

2004.  In the alternative, that if the issue of Second Injury

Fund liability is reached, then the Fund would contend that the

three-hurdle test of Mid-State Construction is the appropriate
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standard upon which to base Second Injury Fund liability.  In

sum, the Fund contends that the claimant cannot meet any part of

this three-part test as set out in Mid-State Construction (see

transcript for full discussion).  The Fund also contended at the

time of the hearing, that in the event that the claimant is

awarded wage-loss disability benefits, it is entitled to a

credit, dollar for dollar, pursuant to Ark. Code Ann. § 11-9-411,

for any retirement disability received by the claimant.    

Respondent #3 contends that pursuant to Ark. Code Ann. § 11-

9-525(b)(1), Second Injury Fund liability must be determined

prior to consideration of the Death and Permanent Total

Disability Trust Fund liability.  If the Second Injury Fund is

found to not have liability and the claimant is found to be

permanently and totally disabled, the Trust Fund stands ready to

commence weekly benefits in compliance with Ark. Code Ann. § 11-

9-502.  Therefore, the Trust Fund has not controverted the

claimant’s entitlement to benefits. 

The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order of September 22, 2008, Ms.

King’s letter of October 2, 2008, and the parties’ Responses to

the Prehearing Questionnaire, as these have been marked as

Commission’s Exhibit No. 1.  Mr. Walmsley’s letters of December

15, 2008 (and attachments), and November 11, 2008, and the

opinion of the Full Commission of September 8, 2006, have been
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blue-backed, as these are incorporated by reference and have been

marked Commission’s Exhibit No. 2.  The claimant’s Medical Packet

was marked as Claimant’s Exhibit No. 1.  The claimant’s

deposition of November 29, 2007 (September 27, 2004) was marked

as Respondents’ No. 1's, Exhibit No. 1.  The Hearing Transcript

of March 3, 3005 was marked as Joint Exhibit No. 1.          

     The following witnesses testified at the hearing: Danny

Greenfield and the claimant. 

                         DISCUSSION

          During the hearing, the claimant’s husband, Danny

Greenfield, gave testimony.  Mr. Greenfield admitted that the two

do not live in the same household.  However, he testified that

over the last three to four years, he has had the opportunity to

physically see the claimant at least four or five times a week. 

Mr. Greenfield also testified to having the opportunity of seeing

the claimant about the same amount of time before the accident. 

According to Mr. Greenfield, since her injury, the claimant has

been under a lot of stress and pain. 

     According to Mr. Greenfield, before her accident, the

claimant was able to stand on concrete nine to ten hours a day

and volunteer for work on Saturday and sometimes on Sunday.  With

respect to physical activities away from the workplace, he

testified that the claimant could do anything from going camping

to riding four wheelers on the farm to playing with her son, and
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picking him up.          

     Mr. Greenfield testified that the claimant had some prior

problems with her feet that required two surgeries.  According to

Mr. Greenfield, the claimant went back to work after the

surgeries and continued working, and standing on concrete for

nine to ten hours a day again.  He agreed that the claimant had

prior problems with her low back that also required two

surgeries, but she got over that and went back to work and

continued to work up until her accident. 

     He denied that the claimant had problems with her right

shoulder or neck before her accident.  According to Mr.

Greenfield, the claimant has difficulties riding in a car.  

     On cross examination, Mr. Greenfield admitted that he and

his wife live some fourteen or fifteen miles apart.  He admitted

to breaking his leg in December of 2007.  According to Mr.

Greenfield, the claimant had to help take care of him when he had

the broken leg.  Mr. Greenfield testified that when the claimant

had the back surgeries, they were living together at the time.

However, he admitted they have not lived together since 2001.

     Mr. Greenfield testified that after her neck surgery, the

claimant tried to go back to work at Conagra.  However, he was

uncertain if she went back to work in October of 2004, and worked

until May, 2005.                

     He admitted that the claimant’s parents have health
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problems, as her mother lost a kidney, and her father has health

problems.  He further admitted that the claimant’s parents have

had health problems more than a couple of years, but he was

uncertain as to how far back these go.

      On recross examination, Mr. Greenfield agreed that the

claimant continued working for Conagra from February 23, 2004, up

until August 18, 2004, when she had surgery on her neck.     

     The claimant also gave testimony during the hearing.  At the

time of the hearing, the claimant was forty-seven years old.  She

has a 12th grade education.  The claimant admitted to having

sustained injuries on February 23, 2004, while employed by the

respondent-employer.  According to the claimant, she had worked

for Conagra since March 17, 1982. 

     She admitted to having tarsal tunnel in both feet, for which

surgery was performed on both in December of 2000.  According to

the claimant, she was off work approximately six to eight weeks,

and then returned back to work full-time.   The claimant also

admitted to having two back surgeries, with the first one having

occurred in February of 2000.   

     According to the claimant, at the time of her injury, she

worked as a processor on the fryer.  In this position, the

claimant testified that she stood on a small catwalk, and watched

the chicken come by, and spread it to keep it from being stuck

together, she threw off all of the raw pieces and mis-cuts.  The
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claimant further testified that this area gets extremely hot.  

Prior to performing this job, the claimant testified that she

worked in the meriels (phonetic) on the dinner line, where they

froze the dinners.  She also worked on the line, in cut-ups and

packing.  According to the claimant, all of these job required

her to be on her feet and to bend, stoop and those sorts of

things.  She admitted that in her last job she did not have to do

a lot of lifting, but there were times she had to lift some

baskets of raw chicken.  The claimant also testified that in this

position, she was required to do a lot of looking down and she

had to keep her hands busy.

     With respect to her February 2004 injury, the claimant

admitted to having slipped on oil and hitting her arm on the

stand.  She admitted to having problems with her right shoulder

and neck after this incident.  The claimant admitted to treating

with Drs. Bates and Schlesinger.  She also admitted to seeing Dr.

Mason for a short period of time, and then to having surgery on   

August 19, 2004.  She admitted that prior to surgery, she was

probably sick 70 to 80 percent of the time, as she had symptoms

of headaches, and clenching her jaws. 

     According to the claimant, she may have returned to work on

October 18, 2004 and worked until January 22, 2005, then she was

off completely through February 7, 2005.     

     The claimant testified that she last worked on August 2,
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2005.  She also admitted to working after she returned from

recovering from the surgery.  

     She essentially admitted to being a Social Security

disability recipient since May of 2006, as her benefits were

dated back to November of 2005.  The claimant testified that she

applied for these benefits because she was having problems with

her neck hurting, headaches, and problems with her right arm

hurting.  

     The claimant admitted that she worked for White Rodgers

before going to work for the respondent-employer.  As of the date

of the hearing and since her injury, the claimant admitted to

taking blood pressure pills that she never had to take before,

anti-depressants, muscle relaxers, pain pills, bladder control

pills, and sleeping pills.  

     According to the claimant, she is physically unable to

perform any of the jobs that she performed at Conagra and White 

Rodgers.  She testified that before her injury, she worked in the

fryer part for the respondent-employer, usually nine to ten hours

a day, five days a week, and six days a week on a bad week.

     She testified that she assisted her husband after he broke

his leg, by way of “a brown bag special” from Sonic.  However,

she denied having assisted him in any physical activities.

According to the claimant, she has good days and bad days, as on

a really bad day, she does not come out of the house.  The
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claimant testified that on a good day, she may mow the yard,

check on her dad at his butcher shop, and offer to run errands

for him, such as going to the post office or bank, or getting

lunch for him.     

      The claimant testified that before her surgery, she had to

take sick days from work, as she would usually go right home and

go to bed and stay in the house.

      On cross examination, the claimant admitted that her Social

Security documentation shows that she became totally disabled May

31, 2005. The claimant admitted that she worked at Conagra in

June and July of 2005, but she was uncertain as the number of

days she worked.  The claimant essentially agreed that she last

worked for Conagra on August 2, 2005, but no doctor excused or

prohibited her from working until probably the next week.  

According to the claimant, her family doctor, Dr. J. R. Baker

gave her a note taking her off work.  She admitted that Dr. Bates

never took her off work.  

     The claimant admitted she had been back to work from her

second back surgery approximately three weeks when her February

2004 fall occurred.  She admits that her back at times bothers

her and at times she has to take Hydrocodone for her low back

pain.  In addition to her two back surgeries, the claimant

admitted that she has had a hysterectomy, gall bladder surgery,

neck surgery, sinus surgery, and feet surgeries.  The claimant
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admitted that she listed all of her surgeries as part of the

reason that she was claiming Social Security disability. 

However, she was uncertain as to whether Dr. Bates released her

to return to work unrestricted on June 10, 2004.  The claimant

admitted to seeing Dr. Schlesinger before her last appointment

with Dr. Bates.  She could not recall if Dr. Schlesinger released

her back to work, but she denied that he told her she did not

have any permanent impairment and could not remember if his

report states that she has a zero percent permanent impairment. 

The claimant testified that she was uncertain as to the exact

days that she worked between February 23, 2004 and August 18,

2004, but agreed she worked the day before her surgery.

     Since she last worked on August 2, 2005, the claimant

admitted she has not attempted to return to work at Conagra or

made any request for vocational retraining.  According to the

claimant, she draws $555.00 from her Conagra Pension and

$1,150.00 from the Railroad Retirement Board.  She denied any

revenue coming in from any other sources.  The claimant testified

that very seldom does she help her father at his butcher shop.  

     The claimant essentially testified that it was a combination

of all of her ailments that prevents her from working.  She

denied that her low back injury kept her from working before her

last injury, as some days she called in, but basically she went

to work.  According to the claimant, the only treatment she has
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had since her February 2004 injury has been physical therapy,

once on her neck and once on her back.  She denied that Dr. Mason

ever took her off work for her low back once he returned her to

work in February of 2004.  The claimant also denied any physical

restrictions from any doctor for her low back or feet.  She also

agreed that when Dr. Mason released her after the neck surgery,

he did not put any restrictions on her.  She essentially admitted

to seeing Dr. Mason in March of 2008, for a pulled muscle, but

she denied him having referred her to any other doctor for the

complaints she made to him.  

     On redirect examination, the claimant denied that anyone at

Conagra offered to rehabilitate her in any way to do other kinds

of work, nor have they offered her any light-duty work since she

last worked for them.

      Dr. Zachary Mason’s deposition was taken on April 15, 2008.

He explained that he is a neurosurgeon, and has been in private

practice since 1983.  Dr. Mason admitted that he started treating 

the claimant back in 1999, for low back problems, and performed

surgery in 2000.  According to Dr. Mason, if he had to assign an

impairment rating for this surgery, using the AMA Guides, he 

would assign the claimant a nine percent rating to the body as a

whole, for her first back surgery, which was performed at L4-5. 

Dr. Mason testified that the next surgery was pretty much

restricted to L5-S1.  He further testified that he would assign
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an additional one percent for the second surgery, for a total of

ten percent.  Dr. Mason admitted that he probably last saw the

claimant on January 7, 2004, before releasing her (with respect

to her back condition).                       

     Dr. Mason agreed that from 1999 to 2004 that his treatment

of the claimant was for purely low back problems.  He essentially

testified that from January 7, 2004 up until March 8, 2004, when

he got the report from Dr. Bates, he was not aware of any

accident or injury ever been complained of to him having taken

place during that period of time.  According to Dr. Mason, the

only accident or injury referenced as far as he was concerned

during that period of time would have been her work fall.  

     He admitted to seeing the claimant on June 29, 2004, and to

recommending cervical surgery, which he performed on August 19,

2004.  According to Dr. Mason, he performed an anterior cervical

fusion at C5-6 and C6-7, which entailed a two-level cervical

fusion with a diskectomy at both levels.

     Dr. Mason testified:

Q.  Okay.  Doctor, let me ask you to make an assumption
for just a moment.  Let’s assume that you did not
operate on this lady.  Let’s assume that you had never
conducted an operation on this lady, but you knew what
the anatomy o the disc was before the surgery.  It was,
as you described, degeneration and disc herniations. 
Okay?  If you had been asked to provide a permanent
impairment rating, what sort of permanent impairment
rating would you have provided for the condition as it
existed before the surgery was performed?

A.  Well, if you see the patient has a degenerative
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disc and a spur, but you don’t think it’s bad enough to
do surgery, usually an impairment rating for that is a
lot less than if we had done surgery.  So it was like a
five percent rating, and then you might do another
additional one percent for that next level.

     He admitted that Dr. Bates’ report of March 2004

demonstrates that he diagnosed the claimant’s condition as “a

cervical strain.”  Dr. Mason further admitted that Dr.

Schlesinger’s report of June of 2004 states that his impression

of the claimant’s injury was that of “a musculoskeletal strain.” 

According to Dr. Mason, this opinion was different from his.  He

also agreed that a report dated June 9, 2004, from Dr. James B.

Zelch (phonetic), a radiologist concludes that there are findings

of pre-existing degenerative disc disease with severe spurring at

both the C5-6 and C6-7 level.  He also agreed that his opinion

conflicts with the opinions of Drs. Bates and Zelch.

     Dr. Mason testified:

A.  If I was reading here, and she came in, I would be
still be saying that she had injured the underlying
problem that was pre-existing, and it would still be to
me a two-level problem with severe spurring.  And I
would be probably saying that her injury was in that
five to six percent.

Q.  But assuming for me that all you found was a
cervical strain, and I realize that’s not what you
found.

A.  That would assume that you would not see any
changes on the MRI scan at all.

Q.  Assuming that you found nothing but a cervical
strain, would it not be fair and according to the
Guides, the rating would be zero, as Dr. Schlesinger
concluded?



15

A.  It would be if you had no objective findings, true.

Q.  But if in fact you had concluded that all she had
was a cervical strain, then your rating would be a
permanent partial impairment rating of zero, would it
not?

A.  Yes.

     He essentially admitted that when he returned the claimant 

to work after her back surgery, he authorized her to go back to

the very same type of work she had previously performed.    

     On March 8, 2004, the claimant underwent evaluation with Dr.

Ron Bates.  He assessed the claimant with “cervical strain,” for

which he prescribed Ultracet for pain.  He also ordered x-rays of

the C-spine and noted that he would review the results and make

further recommendations at that time.  

     X-rays of the C-spine were taken on March 10, 2004, with the

following impression:

1.  Old degenerative disc disease and hypertrophic
changes at C5-6 and C6-7.

2.  Reversal of the normal curvature, probably due to
muscle spasm.

     Dr. Bates reported the following on March 16, 2004:

This patient is reportedly having persistent neck pain. 
I have been contacted by Rita Garlin with ConAgra
nursing department.  We will schedule an MRI scan of
Ms. Greenfield’s neck.  We will evaluate for the
possibility of any herniated nucleus pulposus after her
fall.  Her plain films of her neck revealed old
degenerative disk changes and hypertrophic changes at
C5/C6 and C6/C7.  There are no other evidence of acute
injury noted.                                          
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     On March 19, 2004, the claimant underwent an MRI of the

cervical spine, with the following impression:

Midline disk protrusion, C6-C7, with no effacement of
the cord or encroachment on a neuroforamen seen. 
Findings consistent with degenerative disk disease, C5-
C6 and C6-C7 with suggestion of anterior disk
protrusion at these levels and osteophytic spurring
anteriorly of these vertebrae.

     The claimant returned to see Dr. Bates on March 31, 2004. 

He reported the following:

This patient is presented to my office today for
followup at my request.  She states that she is
continuing to have neck pain primarily in the right
trapezius and the right posterior paracervical
musculature.  She denies any other complaints.  She is
here today to review her MRI scan.

                       
                         ***
     MEDICAL DECISION MAKING/ASSESSMENTS:
          1. Cervical strain  

MEDICAL DECISION MAKING/PLAN OF CARE:
1.  We will continue her current job status.
2.  We are awaiting input from her Workman’s comp  

         carrier.
3.  Hot packs b.i.d.
4.  Call/return p.r.n.

     On May 7, 2004, the claimant returned to see Dr. Bates due

to continuing complaints of neck pain and related symptoms.  He

reported the following concerning examination of her neck:

NECK: The neck is supple with full active and passive
range of motion.  She describes pain only when
extending her neck backwards.  She has full flexion,
extension, rotation, and side bending.  She is tender
in the right trapezius and right posterior paracervical
musculature subjectively.

He assessed the claimant with “cervical strain” and referred her
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to a neurosurgeon for evaluation of her neck.

     The claimant again underwent x-rays of the neck on June 7,

2004, with the following results:

Interpretation: Plain x-rays reveal degenerative
changes particularly severe at C5-6 and C6-7 where
there is anterior osteophyte formation and height
narrowing at these two levels.  There is no evidence of
stability on flexion/extension x-rays.

IMPRESSION:  Degenerative arthritis changes at C5-6 and
C6-7 in the cervical spine without instability.

      Dr. Scott Schlesinger saw the claimant in consultation on

June 7, 2004 due to neck pain and right shoulder pain.  

HISTORY OF PRESENT ILLNESS
Ms. Greenfield is a 42-year-old female who presents
with neck pain and pain into the right shoulder.  She
additionally has multiple other complaints including
headaches, jaws hurting, temples are sore and something
pulling on the back of her tongue.  She has had these
problems since a fall at work on 2/4/04.  She has had
back surgery in the lumbar spine by Dr. Mason.  She has
had sinus surgery in the past.  She takes Ultracet,
Skelaxin and Hydrocodone and also takes Effexor.  She
is still working regular duty.  She has not had any
physical therapy or epidural steroid injections.

COMPREHENSIVE NEUROLOGICAL EXAMINATION

ROM:
  ! Range of motion in the cervical spine is full in   
    all planes.
  ! Range of motion of the joints of the upper         
   extremities is full without pain.

Palpation:
  ! There is no tenderness to palpation of the         
   posterior cervical spine and paracervical regions.
  ! No palpable myofascial trigger points in           
 paracervical region.

Inspection:
  ! No significant kyphotic or hyper-lordotic          
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  deformity noted.
  ! No abnormal swelling or asymmetry of neck noted.

                            ***

MEDICAL DECISION MAKING

Interpretation of Data

I have carefully reviewed the multiple images of the
MRI of the cervical spine independent of the
radiologist and have requested and compared this to the
radiologist’s interpretation.  There are degenerative
changes at multiple levels, but no evidence of disc
herniation, nerve root compression, spinal stenosis or
foraminal stenosis.  My findings are in basic agreement
with the radiologist’s interpretation.  I have
discussed in detail the radiologic findings with the
patient.

I have ordered plain x-rays of the cervical spine as
clinically indicated for the patient’s condition to
make sure there is no cervical instability from the
fall.

I will request your records for my review.

Differential Diagnosis

Neck pain could be caused by a number of things
including degenerative arthritis, rheumatologic
disease, disc disease, joint disease, facet joint
arthritis, musculoskeletal problems, etc.  The
differential diagnosis for arm pain could be due to
myopathy, neuropathy, plexopathy, radiculopathy,
problems related to cervical or lumbar spine,
rheumatologic disorders, etc.

Impression/Plan/Discussion

In this case, it is my neurosurgical consultative
opinion that her neck pain and shoulder pain are
musculoskeletal.  I do not feel she is symptomatic from
any objective injury to her spine other than
musculoskeletal strain.

The multiple other symptoms that she has have no clear
anatomic basis.  There is nothing I can do for these
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symptoms.

I would recommend that she try some physical therapy
back home and continue working as she is doing.  There
are no limitation that I can foresee.  There is nothing
to base a permanent partial disability rating on.  I
would anticipate her maximum medical improvement to
occur over the next six weeks for continued healing
from her strain.  If the cervical flexion/extension x-
rays are normal, I will release her from further
neurosurgical care.

     Dr. Bates saw the claimant on June 10, 2004.  He reported

the following:

This patient is presented today to review her case. 
She saw Dr. Scott Schlesinger for a neurosurgical
consultation on 6/7/04.  I had made arrangements for
the patient to see Dr. Cathey.  He put her appointment
off for approximately another month, and I did not feel
comfortable with this.  I made arrangements for a
second neurosurgical consultation.  That consultation
is attached to the chart and reflects Dr. Schlesinger’s
expert opinion that the patient’s pain is from a
musculoskeletal strain.  He did not find anything else
wrong with her neck after examining her and seeing her
MRI scan.  He has recommended physical therapy and I am
making arrangements for this.  Ms. Greenfield is very
angry that she was sent back to work after her fall. 
She also does not feel that the neurosurgical
consultation was adequate or that an answer was found
for her symptoms.  She now relates multiple other
complaints which I cannot relate to her previous fall. 
This includes foot pain as well as headaches.  I have
informed Ms. Greenfield that she will be given physical
therapy for the next week.  I am returning her to full
duty, and I am discharging her from my care as I do not
find any objective evidence of injury. 

     The claimant participated in physical therapy from June 11,

2004 until June 18, 2004.  The claimant returned to Dr. Mason on

June 29, 2004; the record indicates that Dr. John R. Baker, the

claimant's family doctor, referred the claimant to Dr. Mason. He
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stated on June 29, 2004, "She gives a history of slipping on a

slick floor at work on February 23, 2004 and states that she has

had progressive neck pain with radiation into the right shoulder,

traveling down the arm as a dull, burning sensation, worse with

turning her head to the right”.... “I have reviewed her MRI that

reveals a midline C6-7 disc herniation and spondylosis at C5-6.

Options were discussed and surgical intervention of an anterior

cervical discectomy and arthrodesis at C5-6 and C6-7

recommended."

     On August 19, 2004, Dr. Mason performed an "anterior partial

corpectomy, C5, C6, C7, with placement of dowel grafts at C5-6

and C6-7."  The preoperative and postoperative diagnoses were,

"Cervical spondylosis and disk herniation, C5-6 and C6-7."

     Dr. Mason noted on September 13, 2004, "Ms. Greenfield comes

to the office today for her first postop exam and states that

overall she is doing well, but she still has a sensation of a

lump in her throat."

     A review of the medical evidence shows that the claimant

underwent an MRI of the cervical spine on August 15, 2005, with

the following impression:

C5, C6 and C7 fusion with the fusion body slightly
effacing the thecal sac anterior to the spinal cord at
the C5-C6 and C6-C7 levels.  There is also mild
flattening of the anterior contour of the spinal cord
at each of these levels.  The nerve roots are not
significantly impinged upon.

     On March 25, 2008, Dr. Mason reported the following:
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HPI: This is a 46 year old female well known to me,
having undergone anterior cervical diskectomy and
arthrodesis at C5-6 and C6-7 in August 2004, and lumbar
surgery in 2000.  She comes today stating that her
husband, Danny, broke his leg in December 2007 and she
has been having to provide care for him, that along
with the increased use of the computer work after
Christmas has increased her neck pain radiating into
the right shoulder.  She brings in an MRI of her
cervical spine performed January 2008, which is
negative for disc herniation, stenosis and no spinal
cord or nerve root compromise.  She has had some
conservative management of physical therapy and
steroids, but she states that she still has some right
arm pain and an increasing headache.

On examination, her neurological exam is well within
normal limits.  She complains of right neck
periscapular pain.  I have obtained flexion/extension
cervical spine x-rays today which look well within
normal limits.

RECOMMENDATIONS: I do not see anything here that would
require any surgical intervention, and I feel that her
complaint/diagnosis is Right Neck Periscapular pain
without any need of surgical intervention.

     In an Opinion dated September 8, 2006, the Full Commission

found, in pertinent part the following: 

.... The preponderance of evidence therefore indicates
that the claimant sustained a cervical strain as a
result of the February 23, 2004 compensable injury.

However, the Full Commission finds, based on the record
before us, that the claimant did not prove she
sustained an acute injury to a cervical disc which
required surgery. An x-ray taken March 10, 2004,
following the claimant's February 2004 cervical strain,
showed old degenerative disc disease at C5-6 and C6-7.
A subsequent MRI demonstrated findings consistent with
degenerative disc disease at C5-C6 and C6-C7.  Dr.
Schlesinger examined the claimant in June 2004 and
stated, "There are degenerative changes at multiple
levels, but no evidence of disc herniation, nerve root
compression, spinal stenosis or foraminal stenosis."
Dr. Schlesinger anticipated maximum medical improvement
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for the claimant's cervical strain over the course of
the following six weeks.  We also note the subsequent
diagnostic report of Dr. Zelch, to wit: "The findings
at C5-6 and C6-7 represent degenerative disc disease.
There also is an x-ray in the jacket from 03/10/04 that
demonstrates severe spurring at both levels.
CONCLUSION: All of the findings of this study are
preexisting degenerative disc disease."                 
         
The Full Commission recognizes Dr. Mason's unauthorized
June 29, 2004 examination of the claimant, at which
time Dr. Mason immediately recommended surgery. It is
within the Commission's province to weigh all of the
medical evidence and to determine what is most
credible. Minnesota Mining & Mfg. v. Baker, 337 Ark.
94, 989 S.W.2d 151 (1999). In the present matter, the
Full Commission finds that the opinions of Dr. Bates,
Dr. Schlesinger, and Dr. Zelch are entitled to more
probative weight than the opinion of Dr. Mason that the
claimant needed surgery. The preponderance of evidence
in the present matter does not demonstrate that surgery
from Dr. Mason was reasonably necessary in connection
with the claimant's cervical strain. We also note the
claimant's testimony that she still suffered from neck
pain even after surgery. This lack of post-surgical
improvement is additional probative evidence that
surgery was not reasonably necessary. Winslow v. D & B
Mech. Contrs., 69 Ark. App. 285, 13 S.W.3d 180 (2000).  
         

    In an Opinion dated May 30, 2007, the Court of Appeals

affirmed the aforementioned Full Commission’s decision, as no

further appeals were taken.  Hence, the parties stipulate that

this opinion is the law of the case. 

                          ADJUDICATION 

A. Healing Period

     The healing period is defined as that period for healing of

the injury which continues until the employee is as far restored

as the permanent character of the injury will permit.  Arkansas

Highway and Transp. Dep't v. McWilliams, 41 Ark. App. 1, 846 S.W.
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2d 670 (1993).  If the underlying condition causing the

disability has become more stable and if nothing further in the

way of treatment will improve that condition, the healing period

has ended. Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628

S.W.2d 582 (1982).  The determination of the end of the healing

period is a factual determination to be made by the Commission.

Ketcher Roofing Co. v. Johnson, 50 Ark. App. 63, 901 S.W.2d 25

(1995).

     In the present matter, the claimant sustained a compensable

injury to her neck on February 23, 2004, in the form of “a

cervical strain,” for which she was treated conservatively.  On

June 7, 2004, Dr. Schlesinger ordered that the claimant undergo

physical therapy treatment.  At this time, he also pronounced

that the claimant would be at maximum medical improvement over

the next six weeks.  On June 10, 2004, Dr. Bates discharged the

claimant from care and released her back to work at full duty.  

However, at that time, he directed the claimant to undergo

physical therapy treatment for the next week.  The medical

records of evidence show that the claimant underwent physical

therapy treatment from June 11, 2004 until June 18, 2004.  There

is simply no probative evidence in the record that the claimant’s

healing period extended beyond the six weeks from June 7, 2004 as

pronounced by Dr. Schlesinger on that date.  Hence, six weeks

from June 7, 2004 would be until July 19, 2004.      

     Thus, the preponderance of the evidence indicates that the

claimant reached the end of her healing period for her
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compensable “cervical strain injury” on July 19, 2004. 

B. Anatomical Impairment 

     An injured worker must prove by a preponderance of the

evidence that she is entitled to an award for a permanent

physical impairment.  Weber v. Best Western of Arkadelphia,

Workers' Compensation Commission F100472 (Nov. 20, 2003).  Any

determination of the existence or extent of physical impairment

shall be supported by objective and measurable findings.  Ark.

Code Ann. § 11-9-704(c)(1).  Pursuant to Ark. Code Ann. §

11-9-522(g) and our Rule 099.34, the Commission has adopted the

Guides to the Evaluation of Permanent Impairment (4th ed. 1993)

to be used to assess anatomical impairment.   Permanent benefits

shall be awarded only upon a determination that the compensable

injury was the major cause of the disability or impairment.  Ark.

Code Ann. § 11-9-102(4)(F)(ii)(a).

     In the present matter, the Full Commission previously

determined that the claimant sustained a “cervical strain” as a

result of her February 23, 2004 compensable injury.  It further

determined that the claimant did not prove she sustained an acute

injury to a cervical disc, which required surgery.  These

findings were affirmed by the Arkansas Court of Appeals and no

further appeals were taken.

     Since the claimant was found not to have sustained a

compensable disc injury, I am unable to assign a compensable

anatomical impairment rating as a result of the surgery. 
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Therefore, the claimant must prove by a preponderance of the

evidence that she sustained a physical impairment as a result of

the compensable “cervical strain injury.”  Based on the evidence

before me, I find that the claimant did not prove that she

sustained a permanent physical impairment as a result of her

compensable “cervical strain injury.”       

     In the present matter, on June 7, 2004, Dr. Schlesinger

opined that there were no limitations he could foresee.  Also on

that same date, he further opined to wit: “There was nothing to

base a permanent impairment on.”  I find that Dr. Schlesinger’s

opinion is entitled to significant weight.  In addition, when Dr.

Bates released the claimant from treatment of her compensable

“cervical strain injury” on June 10, 2004, he opined, “I do not

find any objective evidence of injury.”  Subsequent to this,

there is absolutely no medical documentation of any objective and

measurable findings of an anatomical impairment as a result of

the claimant’s compensable injury.  During Dr. Mason’s

deposition, he essentially opined that there would be a permanent

partial impairment rating of zero for “a cervical strain injury,”

absent objective findings.  Therefore, based on the foregoing, I

find that the claimant failed to prove she sustained a

compensable anatomical impairment as a result of her compensable

“cervical strain injury.”

C. Permanent and Total Disability
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     The claimant also asserts that she has been rendered

permanently and totally disabled as a result of her compensable

cervical injury.

     Ark. Code Annotated §11-9-519(e)(1) defines "permanent total

disability" as an inability, because of compensable injury or

occupational disease, to earn a meaningful wage in the same or

other employment. Furthermore, the statute provides that the

burden of proof shall be on the injured employee to prove

inability to earn any meaningful wage in the same or other

employment. Ark. Code Ann. §11-9-519 (e)(2).

     The claimant is forty-seven years old.  She has a 12th grade

education.  She has no special skills or training.  At the time

of her compensable injury, the claimant had worked for the

respondent-employer more than some twenty-six years, performing

various assembly line-type duties.  The claimant’s most recent

position with the respondent-employer was that of a processor on

the fryer.

     In the present matter, the claimant sustained a compensable

cervical strain.  Thereafter, she underwent conservative care for

this injury.  On June 10, 2004, Dr. Bates discharged her from

care and released her to return to full duty work without any

restrictions.  He also directed the claimant to undergo physical

therapy treatment for a week as had been indicated by Dr.

Schlesinger.  The claimant did in fact receive physical therapy
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treatment in June of 2004.  The evidence demonstrates that the

claimant reached the end of her healing period on July 19, 2004. 

No doctor has opined that the claimant is incapable of returning

to her previous work with Conagra, or other employment.  In fact,

when Dr. Schlesinger saw the claimant on June 7, 2004, he opined

that there were no limitations that he could foresee and released

the claimant from neurosurgical care without any restrictions. 

Hence, there is no evidence demonstrating that the claimant has

been significantly limited due to her compensable injury, nor is

there any probative evidence demonstrating that the claimant has

been rendered permanently and totally disabled as a result of her

compensable “cervical strain injury.”  

     Therefore, based on the evidence before me, I find that the

claimant failed to prove by a preponderance of the evidence that

her compensable “cervical strain injury” has rendered her

permanently and totally disabled.  

     In reaching this decision, I recognize that the claimant may

be permanently and totally disabled as a result of various other

conditions and surgeries.  However, the claimant’s compensable

injury would not be the cause of such permanent and total

disability.       

     Having found that the claimant did not sustain any permanent

disability as a result of her compensable injury, the remaining

issues are rendered moot and have therefore not been addressed
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herein.  This claim is respectfully denied and dismissed in its

entirety.              

            FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

     1. The Opinion of the Arkansas Workers’ Compensation

Commission filed September 8, 2006, as affirmed by the Arkansas

Court of Appeals on May 30, 2007, in Case # CA06-1339, is final

and constitutes the law of the case.

2.  The claimant reserves all other benefits to which

she may be entitled to under the Act. 

3.  The claimant reached the end of her healing period

for her compensable cervical strain injury on July 19, 2004.  

4.  The claimant failed to prove her entitlement to any 

permanent physical impairment as a result of her compensable

cervical strain injury.

5.  The claimant failed to prove by a preponderance of

the evidence that she was rendered permanently and totally

disabled as a result of her compensable cervical strain injury.

                             ORDER

     For the reasons discussed herein, this claim must be, and 

hereby is, respectfully denied in its entirety.            

     IT IS SO ORDERED.
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__________________________
CHANDRA HICKS
Administrative Law Judge
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