
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F607634

STEPHEN A. GORDON CLAIMANT

CAL-ARK INTERNATIONAL RESPONDENT EMPLOYER
(SELF-INSURED)

ORDER AND OPINION FILED JANUARY 23, 2008

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE J. MARK WHITE, Attorney at Law, Bryant,
Arkansas.

Respondents represented by the HONORABLE CAROL Lockard WORLEY, Attorney at
Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on December 6,

2007.  A prehearing conference was held on October 9, 2007, and a prehearing order

was issued the same date.  The prehearing order was introduced as Commission

Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference and before the hearing, the parties agreed to the

following stipulations:

1.  There was an employer-employee relationship on
July 5, 2006.

2.  The compensation rates are $488/366.

The claimant contends that he sustained a compensable specific incident injury

to his low back on July 5, 2006.  Claimant contends this is either a new injury or a

compensable aggravation of a pre-existing injury or condition.  Claimant contends he is
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entitled to medical benefits and to temporary total disability benefits from July 12, 2006,

through a date to be determined.  Claimant also requests maximum attorney’s fees. 

The claimant contends that respondents bear the burden of proving intoxication and the

Shipper’s defense and they cannot do so.

Respondents contend that the claimant did not suffer a compensable specific

incident injury nor did he suffer a compensable aggravation of a pre-existing condition. 

Respondents contend there are no acute objective findings to support a new injury or

aggravation of a pre-existing injury.  Respondents contend the claimant’s current

problems pre-date the incident of July 5, 2006.  Respondents contend the medical

records do not establish a causal relationship between the incident that occurred and

the claimant’s need for medical treatment.  Respondents further deny any liability for

temporary total disability benefits.

Respondents have asserted the Shipper’s defense.  Respondents also assert a

positive drug test for marijuana and drugs used against a doctor’s orders and these

relieve respondents of liability.

ISSUES TO BE LITIGATED

1.  Compensability.

2.  Medical benefits.

3.  Temporary total disability benefits.

4.  Attorney’s fees.

5.  Shipper’s defense.
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6.  Intoxication defense.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an employer-employee relationship on July 5, 2006.

2.  The compensation rates are $488/366.

3.  The claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable back injury on July 6, 2006, that arose out of and in the

course of his employment.

DISCUSSION

The claimant, 59 years old, was working as a truck driver for the respondent

employer and  described the incident on July 5, 2006, as catching the heel of his boot

on a little ridge on the step of his truck as he was getting out of the truck to unhook his

load.  The claimant testified that he knew he was falling so he did the tuck and roll and

hit the ground.  He unhooked the trailer and was eager to get the load off, as he was

having a migraine headache.  The claimant testified that while the fall hurt, he did not

think he had hurt his back until about three days later.  According to the claimant, his
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back progressively got worse and he told his employer about the fall on July 10, 2006. 

He was advised to go to Concentra at Flagstaff, Arizona.  After his initial visit at

Concentra, his employer did not permit him to drive again.  About a week later, the

employer had someone drive the claimant back to the yard.

The claimant acknowledges that he went to the Veterans Administration Hospital

in April and June 2006, complaining of some low back pain.  The claimant had been

employed by the respondent employer for about two years.  He concedes that when he

was hired by the respondent employer, he was asked what medications he was taking

and he indicated he was not taking any, although he was actually taking blood pressure

medication, Diazepam, mood medication and heart medications.  The claimant testified

that he stood on the HIPAA law.  The claimant testified that he also suffers from post-

traumatic stress disorder sustained in Vietnam.  The claimant further testified that he

has not had any adverse side effects from any of his medication.

The claimant described a typical day for him now:

I get up about 5:00 o’clock and go make some coffee.  I
watch the morning news until about, on, 9:00 o’clock, when
it’s time for my meds.  I take my meds, and I go back to bed. 
I wake up about noon or 1:00 o’clock.  I get up and make
some coffee.  I stay up for maybe an hour or two hours, and
then I’m back in bed again after I take my meds.  I wake up
about 5:00 or 6:00 o’clock.  It’s the same routine day after
day.  (T., p. 21, lines 19-25.)

The claimant testified that he could not work because his back is “all screwed up” and

he is on heavy duty medications.  T., p. 22.  The claimant testified that he cannot do

work as a painter, as he had previously done, because he cannot do the bending,

reaching and stretching.
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Under cross examination, the claimant confirmed that he was having back

spasms in April 2006, with pain radiating down his left leg with numbness.  The medical

records also confirmed that the claimant sought medical treatment at the Veterans

Administration Hospital on June 28, 2006, and was referred for a MRI and was given

pain medication for his back.  The claimant confirmed that his first visit to Concentra

was July 11, 2006, about six days after his incident.  The claimant confirmed that he

told Concentra that he had no prior treatment for his lower back and that he had a

migraine headache at the time and had taken some of his wife’s migraine medication. 

The claimant confirmed that he also has taken medication for post traumatic stress

syndrome for about 20 to 25 years.

The claimant confirmed that he did not disclose any of his health conditions to

Concentra when he underwent his pre-employment physical on August 17, 2005,

relying on the HIPAA law.  The claimant’s attorney stipulated that the claimant did not

reveal any of his previous health conditions to his employer.  The claimant testified that

he had taken his wife’s migraine medicine three days before the July 5, 2006, incident 

and he did not take the medication the day of the accident.

Teresa Sharkey, workers’ compensation coordinator for the employer, testified

that she first learned of the claimant’s fall on July 10, 2006, when the claimant indicated

the fall happened on July 5, 2006.  According to Ms. Sharkey, the claimant advised her

that he did not report the fall because he did not think he had hurt himself and she

confirmed the claimant told her he had taken migraine medicine a couple of days

before the incident.  Ms. Sharkey further testified that the claimant took a drug screen

when he went to Concentra on July 10, 2006, and this screen revealed the presence of
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Valium, Restoril and Serax in the claimant’s system, all of which are sedating.  Ms.

Sharkey further learned that the claimant had a heart condition with stent placement. 

Ms. Sharkey testified that the claimant would not have been hired if his complete history

had been provided at the time of his pre-employment physical.

Ms. Sharkey was cross examined about the claimant’s post-injury drug test and

she confirmed that all the positive tests could be medications given for the claimant’s

post-traumatic stress disorder.  Ms. Sharkey could not confirm that the medications

were taken in contravention of the doctor’s orders.  Ms. Sharkey did confirm that the

claimant would not be allowed to drive while taking the medications. 

ADJUDICATION

In order to prove a compensable injury as a result of a specific incident that is

identifiable by time and place of occurrence, a claimant must establish (1) proof by a

preponderance of the evidence of an injury arising out of and in the course of

employment; (2) proof by a preponderance of the evidence that the injury caused

internal or external harm to the body that required medical services; (3) medical

evidence supported by objective findings establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102(4) (Repl.

2005).  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the claim, compensation must be

denied.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876
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(1997).

In a workers’ compensation case, it is also the claimant’s burden to prove by a

preponderance of the evidence both that his claim is compensable and that there is a

causal connection between the work-related accident and the later disabling injury. 

Stephenson v. Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).  The

determination of whether the causal connection exists is a question of fact for the

Commission to determine.  Id.

In the present case, the claimant has testified about a fall from his truck on July

5, 2006, when he caught his heel and fell to the ground but he did not report this

incident to his employer until July 10, 2006.  Ms. Sharkey, workers’ compensation

coordinator for the employer, testified that the claimant was initially trained on the

employer’s procedures for reporting an accident immediately and a non-DOT drug

screen is performed and the incident is properly investigated.  Ms. Sharkey verified the

claimant did not properly report the fall and waited until July 10, 2006, to report a

problem with his back and sought medical treatment at Concentra on July 11, 2006. 

Because the claimant failed to timely report the alleged fall, the employer was unable to

get a non-DOT drug screen on the day of the fall and properly investigate.

I found the claimant’s credibility was initially called into question when he would

not provide an accounting of his medication during his pre-employment physical with his

employer.  He failed to list any medications that he was taking and specifically

answered “No” to questions about heart disease and heart surgery when, in fact, he

had a heart stent and regularly takes heart medication and a number of other

medications.  The claimant contended that he was relying on HIPAA laws that allowed
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him to keep silent about his medical history and medications.  I found Ms. Sharkey’s

account of the public policy reasons why drivers’ medical history and medications are

needed in order to properly oversee the drivers for safety reasons to be very

compelling.  Ms. Sharkey testified that documentation is required by DOT regarding

medications that have a sedating effect and certain medications when taken prevent a

driver from operating his truck.  The public policy concerns outweigh the claimant’s

privacy issues.

The claimant first sought medical treatment following the July 5, 2006, incident

on July 11, 2006, at Concentra and was diagnosed with a lumbar sprain.  X-rays were

taken revealing no compression fractures with mild degenerative change noted

throughout the spine.  The July 11, 2006, Concentra report states the claimant takes no

prescription medications.    The claimant’s drug screen on July 11, 2006, revealed the

presence of benzodiazepines, nordiazepam, qxazepam and temazepam, all substances

unaccounted for by the claimant to his employer.  The claimant has sought treatment at

the Veterans Administration Hospital since July 11, 2006, for his back and a MR scan of

the claimant’s lumbar spine on September 12, 2006, provided the following impression:  

Impression:
Mild degenerative changes with desiccation of the two
caudal discs of which the L4/5 disc has a bulge that only
mildly narrows the canal and the at the L5/S1 disc signal that
indicate annulus rupture.  There is no severe canal stenosis
or neural foraminal stenosis at any level but that the two
caudal levels facet joint hypertrophy.  (Resp. Exh. No. 1, p.
36.)

The medical evidence provides the claimant sought treatment at the VA Hospital

on April 24, 2006, and again on June 28, 2006, with the symptom of chronic back pain



9

and these visits predated the July 5, 2006, fall.  After reviewing the medical evidence, I

find the claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable back injury on July 5, 2006, when he contends he fell from

his truck.  I find the medical evidence supports the claimant had back pain before the

July 5, 2006, incident and the diagnostic testing does not provide evidence of a new

acute injury.  In fact, degenerative changes are what is noted in the diagnostic reports. 

The claimant’s lack of veracity was a troublesome aspect of this case.  The claimant’s

initial failure to be forthcoming with information to his employer casts doubt on all

aspects of his employment, to include an alleged work injury.  It is the exclusive function

of the Commission to determine the credibility of the witnesses and the weight to be

given their testimony.  Johnson v. Riceland Foods, 47 Ark. App. 71, 884 S.W.2d 626

(1994).  The Commission is not required to believe the testimony of the claimant or

other witnesses, but may accept and translate into findings of fact only those portions of

the testimony it deems worthy of belief.  Morelock v. Kearney Co., 48 Ark. App. 227,

894 S.W.2d 603 (1995).

Since the claimant was not found to have a compensable back injury claim that

arose out of and in the course of the claimant’s employment, respondents are not liable

for medical treatment the claimant has pursued except for the initial treatment with

Concentra.  The Shipper’s defense and intoxication defense will not be discussed,

since the claim is  not compensable.  Temporary total disability benefits will also not be

discussed.
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ORDER

The claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable back injury on July 5, 2006, that arose out of and in the

course of his employment.  The claim for benefits is respectfully denied and dismissed.

IT IS SO ORDERED.
_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


