
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F804835

KAREN G. GLOVER, EMPLOYEE CLAIMANT

PULASKI COUNTY SPECIAL SCHOOL
DISTRICT, EMPLOYER RESPONDENT

RISK MANAGEMENT RESOURCES,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED DECEMBER 17, 2008

Hearing before Administrative Law Judge Elizabeth W. Hogan on September 19, 2008, at
Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Kenneth A. Olsen, Attorney-at-Law, Bryant, Arkansas.

Respondent represented by Ms. Betty J. Hardy, Attorney-at-Law, Little Rock, Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of

medical expenses and attorney’s fees.

At issue is whether or not additional medical treatment is reasonable and necessary

pursuant to A.C.A. §11-9-508, and whether or not this treatment is causally related to the

compensable injury pursuant to A.C.A. §11-9-102.

After reviewing the evidence impartially, without giving the benefit of the doubt to

either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in favor of the

claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on February 12,

2008, at which time the claimant sustained a compensable right ankle injury at a

compensation rate of $522.00/$392.00.  Medical expenses, temporary total disability
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benefits, and a seven percent (7%) anatomical impairment rating have been accepted.

The claimant contends  she injured her ankle in an altercation with a student.  She

remains symptomatic and seeks payment of a total ankle replacement as recommended

by her treating physician, Dr. Larry Nguyen.

The respondents contend all appropriate benefits have been paid.  The

recommended surgery is unreasonable, unnecessary, and unrelated to the compensable

injury.  The compensable injury was minor and the claim was accepted as a temporary

aggravation of a pre-existing condition.  The proposed treatment is necessary to treat a

pre-existing condition caused by a motor vehicle accident ten (10) years earlier.  There are

no objective medical findings to substantiate an aggravation.

The following were submitted without objection and comprise the evidence of

record: the parties’ prehearing questionnaires and exhibits contained in the hearing

transcript.

The claimant, who appeared to be sincere in her testimony, was the only witness

to testify.

The claimant, Karen G. Glover, age forty-nine (49), (D.O.B. November 9, 1959), has

worked for the respondent-employer for the last twenty-two (22) years as an art teacher.

Her health history includes a prior right ankle injury in 1994 as the result of a motor vehicle

accident, (MVA).  The claimant sustained multiple fractures necessitating surgery with later

hardware removal.  Dr. David Gilliam discharged her in March, 1995.  The claimant

continued to work from 1995 to 2003, taking only over-the-counter medications for

occasional pain and swelling,  (Tr.p.5-6, 8).  In 2003, she saw her family physician, Dr.

Kenneth Johnston who referred her back to Dr. Gilliam.  She was prescribed a brace to
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wear but required no other treatment.  She was able to continue working and pursue her

hobbies of camping, hiking, and fishing,  (Tr.p.6-11).

Five years later, on Tuesday, February 12, 2008, the claimant was in the principal’s

office with a student and the security guard.  The guard tackled the student and the

claimant’s right ankle was caught in the scuffle.  The accident caused enough pain that she

began to cry and the school nurse brought her an ice pack for the swelling.  The pain and

swelling worsened throughout the day so she remained seated in the classroom,  (Tr.p.11-

13).

On Monday, February 18, 2008, the claimant saw Dr. Johnston who x-rayed her

ankle.  The claimant was prescribed medication for pain and spasm (a new symptom in

comparison to the 1994 injury), and given a boot to wear for four to six (4-6) weeks.  Dr.

Johnston referred the claimant to Dr. Gilliam, (Tr.p. 13-15).

The workers’ compensation insurance adjustor refused to allow her to see Dr.

Gilliam.  Instead, the claimant was sent to Dr. Wassall and Dr. Nguyen who recommended

surgery which the respondents promptly controverted,  (Tr.p.15).

The claimant continues to work, but she is unable to lift heavy objects, experiences

daily pain and swelling which is worsening, and fears the instability will cause her to fall,

(Tr.p.16-17).

On cross-examination, counsel emphasized the seriousness of the 1994 MVA,

requiring her to be hospitalized for a couple of weeks for a crushed ankle,  (Tr.p.18-19).

Medical records from 2003 show extensive degenerative changes with symptoms of pain,

swelling, stiffness, and a slight limp.   It also appears that surgery was considered prior to

the compensable February, 2008, injury,  (Tr.p.21-24).



4

MEDICAL EVIDENCE

Medical records from 1994 show the claimant injured her left wrist and right ankle

in a MVA.  She was diagnosed with a complex fracture and dislocation of the right ankle.

Dr. Gilliam performed surgery (an open reduction and internal fixation of the bimalleolar

right ankle fracture) on January 14, 1994.

Follow-up x-rays on March 7, 1994, showed a “well healed right ankle fracture with

a syndesmosis screw and other internal fixation remaining intact.  There appears to be a

Hawkin’s line on the subchondral border of the talus indicating avascular necrosis of the

talus with early revascularization.”  A second operation was performed on March 14, 1994,

to remove the syndesmosis screw.  “It is felt that prior to weight bearing and aggressive

range of motion exercises that the syndesmosis screw should be removed because it will

likely fracture.”

Follow-up reports in April and July, 1994, indicate Dr. Gilliam recommended the

claimant wear a compression stocking when walking to alleviate “mild recurrent swelling.”

A third surgery was performed in December, 1994, to remove hardware from the

ankle due to tenderness.  The claimant had to wear a cast for six (6) weeks before

beginning range of motion and strengthening exercises.

In a follow-up report dated March 24, 1995, Dr. Gilliam released the claimant with

no restrictions or impairment rating.  He noted the claimant had no pain and “there is no

significant swelling.”

Eight (8) years later, the claimant saw her family physician, Dr. Kenneth Johnston,

for pain and swelling in her right ankle that “comes and goes” related to the MVA.  Dr.

Johnston examined and x-rayed her ankle noting swelling and tenderness in the anterior
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talofibular ligament with diminished range of motion, and extensive degenerative changes.

He referred her back to Dr. Gilliam.

In his report of August 12, 2003, Dr. Gilliam recorded “pain, swelling, and giving

way, worse over the past month.  She has had intermittent pain over the past several

years.  She also developed stiffness.”  Based on his exam (antalgic limp, effusion,

tenderness, and decreased range of motion) and x-rays, Dr. Gilliam diagnosed post-

traumatic arthritis.  Dr. Gilliam discussed treatment options with the claimant and she

chose non-operative treatment (rocker bottom shoe, ankle brace, physical therapy) over

surgical arthrodesis with Dr. Nguyen.

Five years later, after the work-related injury on February 12, 2008, the claimant saw

Dr. Johnston with complaints of swelling and pain with weight bearing.  Although x-rays

were negative, the doctor prescribed a walking boot as a precaution.  He prescribed

medication for pain and spasms and recommended elevation of the foot, using an ice

pack.  Dr. Johnston referred the claimant to Dr. Gilliam, but the carrier intervened and sent

her to Dr. Nguyen.

The claimant saw Dr. Nguyen on April 2, 2008.  His report shows the claimant was

referred by Dr. Johnston instead of the carrier.  Repeat x-rays again showed degenerative

joint disease.  Dr. Nguyen issued reports based on his contact with the carrier. The

adjuster’s letters to the doctor were not provided to the Commission

DR. NGUYEN’S REPORT OF APRIL 2, 2008:
...she has got severe posttraumatic arthritis that is likely aggravated
or exacerbated by her recent injury.  I discussed with her that we can
treat this with her boot giving it time to settle down.  She says the pain
has become severe and debilitating and I think the last option is ankle
fusion or ankle replacement and she wishes to consider these having
repeated flareups over the past several years with the most recent
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one causing severe debilitating pain.

DR. NGUYEN’S REPORT OF APRIL 22, 2008:
...right ankle post traumatic arthritis from previous fracture,
aggravated or exacerbated her preexisting arthritis with a work related
injury....

I understand that Risk Management Resources does not wish to
cover any temporary aggravation.  Therefore, it will require about
three months to settle down, hopefully back to its baseline.

DR. NGUYEN’S CORRECTED REPORT OF APRIL 22, 2008:
I had offered her a total ankle arthroplasty as a last resort on last visit
and she wanted to consider it.  I understand Risk Management
Resources is only responsible for the temporary aggravation and not
the underlying condition.  Therefore, it will require about three months
to settle down, hopefully back to its baseline.

On July 18, 2008, Dr. Nguyen assessed a seven percent (7%) rating for a

recent “aggravation and exacerbation” of a work-related injury superimposed on

post-traumatic degenerative joint disease.

FINDINGS AND CONCLUSIONS

Act 796 of 1993, did not abolish compensation for a preexisting condition.

Atkins Nursing Home v. Gray, 54 Ark. App. 125, 923 S.W.2d 897 (1996).  The

employer "takes the employee as he finds him" and employment circumstances that

aggravate preexisting conditions are compensable.  St. Vincent Infirmary v. Brown,

53 Ark. App. 30, 917 S.W.2d 550 (1996).  Public Employee Claims Division v. Tiner,

37 Ark. App. 23, 822 S.W.2d 400 (1992).

  A preexisting disease or infirmity does not
  disqualify a claim if the employment aggra-
  vated, accelerated, or combined with the
  disease or infirmity to produce the disability
  for which compensation is sought.  Nashville
  Livestock Commission v. Cox, 302 Ark. 69, 787
  S.W.2d 664 (1990); Minor v. Poinsett Lumber &
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  Mfg. Co., 235 Ark. 195, 357 S.W.2d 504 (1962);
  Conway Convalescent Center v. Murphree, 266
  Ark. 985, 588 S.W.2d (Ark. App. 1979).

The respondents argue there are no objective medical findings to

substantiate an aggravation and her injury was only temporary.  Nevertheless, Dr.

Nguyen assessed a rating for a permanent anatomical impairment which the

respondents accepted.  Because of this stipulation, the Commission cannot look

behind the legitimacy of this rating, which represents objective medical evidence of

permanent impairment.

Therefore, I find the claimant’s February 12, 2008, injury combined with her

pre-existing condition resulting in the need for additional medical treatment.

Pearline Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004).

The determination of whether the causal connection exists is a question of

fact for the Commission to determine based on the evidence of record and the

credibility of the witnesses.  Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968

S.W.2d 645 (1998), Ellison v. Therma-Tru, 71 Ark. App. 410, 30 S.W.3d 769 (2000).

It is the claimant’s burden to prove a causal connection between the work-related

accident and the later disabling injury.  Lybrand v. Arkansas Oak Flooring Co., 266

Ark. 946, 588 S.W.2d 449 (Ark. App. 1979).  Objective medical evidence is not

always necessary if there is a preponderance of non-medical evidence.  Horticare

Landscape Management v. McDonald, 80 Ark. App. 45, 89 S.W.2d 375 (2002).  

I find the compensable injury combined with the preexisting condition and

accelerated her need for surgery.  The fact that surgery had been considered before

the compensable injury is non determinitive in assessing the claim. Pearline
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Williams, supra.  The claimant has been able to work with her condition of 14 years.

After the compensable injury, her pain, swelling and instability have increased to the

point she can no longer continue without surgery.  Therefore, I find a causal

connection between the compensable injury and her present symptoms of

“debilitating” pain.

Employers must promptly provide medical services which are “reasonably

necessary in connection with” the compensable injuries.  Ark. Code Ann. §11-9-

508(a).  However, injured employees have the burden of proving by a

preponderance of the evidence that medical treatment is reasonably necessary.

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).  What

constitutes reasonable and necessary medical treatment is a fact question for the

Commission, and the resolution of this issue depends upon the sufficiency of the

evidence.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996).

Reasonably necessary medical services “may include that necessary to accurately

diagnose the nature and extent of the compensable injury; to maintain the level of

healing achieved; or to prevent further deterioration of the damage produced by the

compensable injury.”  Greer v. Phillip Mitchell Construction, Full Commission

opinion February 14, 2003 (E906565).  In assessing whether a given medical

procedure is reasonably necessary for treatment of the compensable injury, it is

necessary to analyze both the proposed procedure and the condition it is sought to

remedy.   Deborah Jones v. Seba, Inc., Full Workers’ Compensation Commission,

December 13, 1989 (Claim No. D511255).

Based on Dr. Nguyen’s opinion, I also find this recommendation for additional
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medical treatment (fusion or ankle replacement) is causally related to the

compensable injury and is reasonable and necessary in relation to the compensable

injury.  The claimant’s increased symptoms, combined with the rating for a

permanent injury, and  the need for treatment of instability can only be addressed

through surgery which is reasonable in relation to the compensable injury.

1. The Workers’ Compensation Commission has jurisdiction of this claim
in which the relationship of employer-employee-carrier existed among
the parties on February 12, 2008, at which time the claimant
sustained a compensable ankle injury at a compensation rate of
$522.00/$392.00.  Medical expenses, temporary total disability
benefits and a seven percent (7%) anatomical rating have been
accepted.

2. The claimant’s injury was an aggravation of a pre-existing condition.
The seven percent (7%) rating represents objective medical evidence
of a permanent aggravation which combined with pre-existing
degenerative joint disease resulting in the need for additional medical
treatment.

3. The claimant has proven, by a preponderance of the evidence of
record, that surgery is reasonable and necessary and causally related
to her injury.

4. Respondents are directed to pay Dr. Nguyen’s medical expenses
within thirty (30) days of receipt pursuant to Rule 099.30.

5. As the respondents controverted the causal connection of this claim,
an element of compensability,  attorney’s fees are owed.

Pursuant to the Full Commission decisions of Coleman v. Holiday Inn,
(November 21, 1990) (D708477), and Chamness v. Superior
Industries, (March 5, 1992)(E019760), the claimant’s portion of the
controverted attorney’s fee is to be withheld from, and paid out of,
indemnity benefits, and remitted by the respondent, directly to the
claimant’s attorney.

6. If they have not already done so, the respondents are directed to pay
the court reporter, Linda Parker’s, fees and expenses within thirty (30)
days of receipt of the bill.
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AWARD

Respondents are directed to pay benefits in accordance with the Findings of

Fact above.   All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to A.C.A. §11-9-

809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(Ark. Ct. App. 1995), and Burlington Industries, et al v. Pickett, 64 Ark. App 67, 983

S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999).

IT IS SO ORDERED.

                                                     
ELIZABETH W. HOGAN
Administrative Law Judge


