
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F609925

BERNICE GILL, EMPLOYEE CLAIMANT

FOOD GIANT SUPERMARKETS, INC., EMPLOYER RESPONDENT

LIBERTY INSURANCE CORPORATION,
INSURANCE CARRIER/TPA RESPONDENT

OPINION AND ORDER FILED OCTOBER 7, 2008

Hearing before Chief Administrative Law Judge David Greenbaum on October 3,
2008, at Marion, Crittenden County, Arkansas.

Claimant failed to appear.

Respondents represented by Mr. Michael E. Ryburn, Attorney-at-Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted on October 3, 2008, to determine whether the

claimant was entitled to additional workers’ compensation benefits.  A prehearing

conference was conducted in this claim on July 16, 2008, and a Prehearing Order

was filed on July 22, 2008, at which time the claim was scheduled for a formal

hearing.  The claimant failed and/or refused to appear at the scheduled hearing to

pursue additional benefits.  Accordingly, respondents, by and through its attorney,

requested that the claim be dismissed for lack of prosecution.

This claim has a lengthy and complicated procedural history.  A summary of

the procedural history is warranted in order to address respondents’ oral motion to

dismiss the claim.

A prior hearing was conducted in this claim on May 18, 2007, before this
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Administrative Law Judge.  The primary issue presented for determination at the

prior hearing concerned compensability.  An Interim Opinion and Order was filed on

June 12, 2007, at which time respondents were directed to submit copies of medical

records in its possession obtained from Dr. Riley Jones, the physician that

examined and treated the claimant at respondents’ direction.  Respondents

compiled with the interim order and submitted the requested medical evidence.  On

July 11, 2007, an Opinion was filed by the administrative law judge.  The following

findings of fact and conclusions of law were made:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this
claim.

2. On August 26, 2006, a work-related incident occurred when the claimant
slipped and fell at work.

3. Respondents paid various medical and related expenses, including
emergency room treatment at the Crittenden Memorial Hospital, as well as
treatment by Dr. Robert Riley Jones, an orthopedic surgeon in Memphis,
Tennessee, a physician that examined and evaluated the claimant at
respondents’ direction prior to controverting the claim in its entirety.

4. The claimant has proven, by a preponderance of the evidence, that she
sustained an injury to her low back and tail-bone which arose out of and
during the course of her employment with Food Giant Super Markets, Inc.,
which required medical services and resulted in disability, and which is
confirmed by medical evidence supported by objective findings and which
was caused by the work-related incident on August 26, 2006.

5. The claimant’s average weekly wage was $195.00, entitling her to a
compensation rate of $130.00 per week.

6. Respondents have previously paid all medical and related expenses as the
result of the August 26, 2006, incident.

7. The claimant’s healing period ended on or before December 6, 2006.
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8. The claimant has proven, by a preponderance of the credible evidence, that
she is entitled to temporary total disability for the period beginning August 27,
2006, and continuing through November 9, 2006, at which time the claimant
was released to return to work with restrictions.  

9. The claimant has failed to prove entitlement to temporary total disability after
November 9, 2006.

10. The claimant has failed to prove entitlement to additional medical beyond the
medical previously paid.

Respondents did not appeal the law judge decision.  On or about August 23,

2007, the claimant filed an appeal of the administrative law judge decision.  In

response, respondents filed a Motion to Dismiss the appeal, maintaining the appeal

was not filed timely.  On October 9, 2007, the Full Workers’ Compensation

Commission dismissed the clamant’s appeal finding that it was not timely filed.

No further action was taken until the claimant requested additional benefits

through an undated letter received on May 5, 2008.  The claim was then assigned

to the Legal Advisor Division for a legal advisor conference.  In fact, a legal advisor

conference was conducted on June 19, 2008, to attempt to resolve any issues

without additional litigation.  The legal advisor conference did not achieve resolution

and the claim was reassigned to the Adjudication Division on June 24, 2008.

Because the claimant’s undated letter filed May 5, 2008, appeared to question

whether the claimant had in fact received all benefits awarded in the prior Opinion

filed July 11, 2007, the claim was returned to the Legal Advisor Division to

specifically ascertain whether the benefits previously awarded had been paid.  Next,

a prehearing conference was conducted on July 16, 2008.  At the prehearing
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conference, the claimant withdrew her contention that she was underpaid temporary

total disability, conceding that respondents had paid all appropriate temporary total

disability pursuant to the July 11, 2007, Opinion and Order.  At the conference, the

parties agreed that the sole issue concerned respondents’ responsibility for

additional medical treatment, specifically, continued prescription medications. 

Claimant contended, in summary, that respondents had recently terminated

payment of all prescription medications while maintaining that respondents should

be held responsible for continued prescription medications. 

The respondents contended that it had paid all appropriate benefits to which

the claimant was entitled while maintaining that any payment of additional medical

beyond that previously awarded was the result of a clerical error and/or mistake and

that the doctrine of res judicata barred the claim for additional treatment. 

By agreement of the parties, a hearing was scheduled for October 3, 2008.

Again, the claimant failed to appear at the hearing.  Return receipt of certified mail

reflects that the claimant received notice of the hearing.

Respondents appeared by and through its attorney, Mr. Michael E. Ryburn.

Respondents requested that the claim be dismissed while maintaining that the

claimant had abandoned her claim for additional benefits.  Respondents further

pointed out that the claimant had failed to submit any medical reports or other

documentation in support of the claim for additional benefits.  Finally, respondents

argued that the prior Opinion and Order specifically found that the claimant had
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failed to prove entitlement to additional medical beyond the medicals previously paid

and was, therefore, res judicata.

A copy of the Prehearing Order was introduced as “Commission’s Exhibit 1.”

The record of the prior hearing, as well as the Opinions of record filed in this claim

are incorporated by reference and made a part of the record herein. 

From a review of the record as a whole, I hereby make the following:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The Opinion and Order filed in this claim on July 11, 2007, is a final decision

and the law of the case.

3. The claimant has failed to prosecute her claim.

4. This claim should be dismissed pursuant to Commission Rule 099.13.

DISCUSSION

Commission Rule 099.13 provides, in part:

In the event neither party appears at the initial hearing, the case may
be dismissed by the Commission or Administrative Law Judge, and
such dismissal Order will become final unless an appeal is timely
taken therefrom or a proper Motion to reopen the claim is filed with
the Commission within thirty (30) days from receipt of the Order.

Rather than conduct a further analysis of the record in this cause, suffice it

to say that the claimant has failed and/or refused to prosecute her claim.  I feel

compelled to point out that barring some new medical evidence reflecting a change
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in her physical condition, respondents correctly argue that the issue concerning

claimant’s entitlement to additional medical treatment does appear to be barred by

the doctrine of res judicata.  I feel compelled to further point out that needless travel

and litigation expenses could have been avoided had the claimant simply notified

the Commission that she did not wish to pursue her claim rather than simply failing

to appear at the scheduled hearing.  However, respondents did not request any

costs and none will be assessed.

After full consideration of the facts, issues, and the law, and with notice of the

hearing having been received by the claimant, it is hereby determined that this claim

should be, and it is, hereby dismissed pursuant to Commission Rule 099.13.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


