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I.  BACKGROUND

This matter comes before the Commission on the Second Injury Fund’s

(hereinafter the “Fund”) motion to dismiss.  The record consists of documents that

I have blue-backed to the record, with the permission of the parties, that pertain to

the issue at bar.

Claimant’s claim was set for a hearing on the merits of the claim for May 21,

2008, at 9:00 a.m. at the Faulkner County Courthouse in Conway, Arkansas.  The

following issues were to have been litigated:

1. Whether Claimant sustained a compensable injury.
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2. Whether Claimant’s injury was substantially occasioned by his use of

drugs or alcohol.

3. Whether Claimant is entitled to temporary total disability benefits from

April 8, 2007 to November 1, 2007.

4. Whether Claimant is entitled to temporary partial disability benefits

from November 1, 2007 to a date yet to be determined.

5. Whether Claimant is entitled to payment of medical expenses,

including surgery performed by Dr. McCarron.

6. Whether Claimant is entitled to payment of out-of-pocket expenses.

7. Whether Claimant is entitled to a controverted attorney’s fee.

The Fund had been joined in the claim, but was excused from participation because

no wage loss issues were present.  Claimant was to testify.  However, at the

appointed time for the hearing, neither he nor his witnesses appeared.  Claimant’s

counsel requested a continuance.  Respondents’ counsel objected, noting that they

were ready to proceed, and moved for a dismissal of the claim pursuant to

A.W.C.C. R. 099.13.

On May 27, 2008, the undersigned issued an opinion that dismissed the

claim without prejudice and contained the following findings of fact and conclusions

of law:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. Claimant has failed to prosecute his claim.
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3. Claimant was provided reasonable notice of the May 21, 2008

hearing, at which the motion to dismiss was heard.

4. Dismissal of this claim without prejudice is warranted under AWCC R.

099.13.

5. Respondents’ motion for attorney’s fees and costs is denied.

Claimant refiled the claim on June 11, 2008, and requested a hearing.  Prehearing

questionnaires were sent to the parties, along with the Fund.  While the Fund was

captioned as a respondent to the claim due to the original joinder, as discussed

hereafter, it has not been rejoined as a party following the dismissal.

On August 1, 2008, the counsel for the Fund sent a letter to the Commission

that reads in pertinent part:

The Second Injury Fund was recently sent a Preliminary Notice and
Pre-Hearing Questionnaire in the above styled case.

The record reflects that this case was dismissed without prejudice on
May 27, 2008, an action which ended the claim.  Mr. [McNeely]
properly filed a new AR-C on June 9, 2008.  The Second Injury Fund
was not, and indeed cannot, be joined to this action per A.C.A. § 11-
9-525(e).  Even though the dismissal was without prejudice, and in
fact has been filed again, by operation of law, the Second Injury Fund
is not and cannot be a party.

Respondents responded that while their position is that the Fund was never

dismissed, its liability was still not at issue.  Claimant on September 4, 2008 similarly

voice his disagreement with the position of the Fund, but asked that the file be

returned to the Commission’s general files in order to allow him time to pursue a

third-party claim.  The Fund, however, asked on September 11, 2008 for a ruling on

its motion and represented that the matter could be submitted on briefs.
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Respondents objected to the return of the file to general files, but agreed that the

motion to dismiss could be handled solely through the submission of briefs.  During

a telephone conference on November 3, 2008 concerning the Fund’s motion, the

parties agreed to the following with respect to the litigation of the issue at bar:

1. No hearing is necessary to address this matter.

2. The brief of the Second Injury Fund shall be due on or before

November 13, 2008.

3. The briefs of the Claimant and Respondents No. 1 shall be due on or

before November 27, 2008.

4. The record shall consist of:

a. The transcript of the May 21, 2008 hearing on the above-

captioned claim;

b. The May 27, 2008 ALJ opinion dismissing the claim pursuant

to Rule 13;

c. Mr. Simmons’ August 1, 2008 letter (filed August 4, 2008)

concerning Section 11-9-525(e);

d. The responses by the parties to the Fund’s motion.

The Fund filed its brief on November 13, 2008.  Respondents No. 1 and Claimant

filed response briefs on November 21 and 26, 2008, respectively.

II.  ISSUE

The issue to be determined is as follows:
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1. Whether the dismissal of this claim pursuant to AWCC R. 099.13,

which occurred after January 1, 2008, bars rejoinder of the Second

Injury Fund under Ark. Code Ann. § 11-9-525(e) (Supp. 2007).

III.  FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include documents and other

matters properly before the Commission, the following findings of fact and

conclusions of law are hereby made in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The dismissal of the original claim pursuant to AWCC 099.13 that

occurred on May 27, 2008 resulted in the claim becoming a nullity, to

be treated as if it were never filed.  Thus, the joining of the Second

Injury Fund, undertaken following that original filing would have to be

repeated in order to be valid in the context of the refiled claim.

3. Because the Second Injury Fund has not been rejoined in this claim,

and no attempt has even been made to do so, the issue of whether

such an action after January 1, 2008 would pass muster under Ark.

Code Ann. § 11-9-525(e) (Supp. 2007) is not yet ripe and will not be

addressed.
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IV.  DISCUSSION

Ark. Code Ann. § 11-9-525 (Supp. 2007) deals with the liability of the Fund

for the disability of a claimant.  See Rice v. Geogia-Pacific Corp., 72 Ark. App. 148,

35 S.W.3d 328 (2000).  Subsection (e) of that section provides:  “No claims under

this section shall be made on or after January 1, 2008.”  The Fund has argued in

its brief that the intent of the above is to “phase the Second Injury Fund out of

existence” by “establish[ing] a date certain, similar to a Statute of Limitations, for

making claims against the [Fund].”  The result of the May 27, 2008 dismissal,

according to the Fund, is that it was as though the original Claim No. F703691 had

never even been filed.  As a result, the original joinder of the Fund did not survive

dismissal, and re-joined is barred by § 11-9-525(e).  This issue appears to be one

of first impression before the Commission.  See Howell v. Continental Exp., 2008

AWCC 84, Claim No. F605888 (Full Commission Opinion filed July 18,

2008)(Commission declining to address issue at bar because it declined to grant

claimant’s motion to vacate and set aside order of dismissal).  Respondents No. 1

in their brief point out that Fund liability has not yet been shown, and that they do

not object to the dismissal anyway.  Claimant argues in its brief that the May 27

dismissal was tantamount to a non-suit, permitting the refiling of the claim against,

inter alia, the Fund under Ark. Code Ann. § 16-56-126 (Repl. 2005).

In Kent v. Single Source Transp., ___ Ark. App. ___, ___ S.W.3d ___ (CA

No. 08-42, Ark. Ct. App. Sept. 17, 2008), the Arkansas Court of Appeals stated that

a dismissal of a workers’ compensation claim for want of prosecution “rendered [the]
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claim a nullity, to be treated as if it had never been filed.”  (citing Dillard v. Benton

Cty. Sheriff’s Off., 358 Ark. App. 379, 192 S.W.3d 287 (2004)).  See also Single

Source Transp. v. Kent, 99 Ark. App. 153, ___ S.W.3d ___ (2007).  It follows that

if the filing of the claim is considered to have never taken place, any action taken

thereafter in the original claim and pursuant to the original filing–including the joining

of the Fund–would not survive the dismissal and would have to be performed anew.

But as the Fund has represented, and my review of the Commission’s file

reflects, it has not been rejoined in this claim–nor has there been an attempt to do

so.  Thus, this issue is not yet ripe.  A ruling at this point would be nothing more

than an advisory opinion, which may not be issued.  See Travelers Indem. Co. v.

Olive’s Sport. Goods, Inc., 25 Ark. App. 81, 753 S.W.2d 284 (1988).  Hence, this

issue will not be addressed.

IT IS SO ORDERED.

________________________________
O. MILTON FINE II
Administrative Law Judge


