
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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SONJI FOULK CLAIMANT

VAN BUREN SCHOOL DISTRICT RESPONDENT
SELF INSURED

RISK MANAGEMENT, RESPONDENT
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OPINION FILED NOVEMBER 20, 2008

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by J. RANDOLPH SHOCK, Attorney, Fort Smith, Arkansas.

Respondents represented by JEFF HARPER, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on September 16, 2008,  in Fort Smith,

Arkansas. A pre-hearing order was filed in this claim on July 8, 2008 .  The pre-hearing

order  set out the stipulations offered by the parties and outlined the issues to be litigated

and resolved at the present time.  A copy of this pre-hearing order  was made Commission’s

Exhibit No. l to the hearing. 

The following stipulations were offered by the parties and are hereby accepted:

1. The prior Opinion of May 9, 2005, has become final and is res judicata in

regard to all issues raised and addressed therein.

2. The healing period had ended by October 31, 2005.

By agreement of the parties, the issues to be litigated and resolved at the present

time were limited to the following:

1. The claimant’s entitlement to permanent partial disability for permanent

physical impairment.

2. Appropriate attorney’s fees.
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In regard to these issues, the claimant contends:

“Claimant is entitled to the award of permanent partial
disability for her compensable injuries.  Although a functional
capacity evaluation has been performed and an anatomical
impairment rating assigned,  the respondents failed and
refused to pay same in a timely manner.  It is anticipated the
respondents will claim the anatomical impairment rating is
unreliable due to allegedly subjective measures contained
therein.  To the extent this is correct, the claimant is entitled to
an independent  medical evaluation by order of the
Commission to establish the appropriate impairment rating
resulting from her compensable injuries.”  

In regard to these issues, the respondents contend:

“The respondents will contend that the impairment rating
assessed by Dr. Holder of 10 percent to the right upper
extremity is not a valid impairment rating because it is based
entirely on subjective finding of loss of strength or weakness.”

DISCUSSION

The central issue in this case is the claimant’s entitlement to permanent partial

disability benefits for permanent physical impairment.  The burden  rests upon the claimant

to prove her entitlement to these benefits.  

In order to meet her burden, the claimant must prove that she has sustained

permanent physical impairment, as a result of her compensable injuries, that is supported

by “objective and measurable physical findings”, Ark. Code Ann. §11-9-704(c)(1)(B).  The

degree of permanent physical impairment must also be calculated in a manner that

conforms to the Commission’s official rating guide, which at the present time, is the

American Medical Association’s Guides to the Evaluation of Permanent Impairment (fourth

edition), Ark. Code Ann. §11-9-521(h).  Finally, the claimant must prove that the

compensable injuries were the “major cause” of the permanent impairment,  Ark. Code

Ann. §11-9-102(4)(F)(ii)(a).

It is the obligation of this Commission, rather than any medical expert, to ascertain

the extent of permanent physical impairment in accordance with the various requirements

set out in the Act.  This does not mean that expert medical opinion is no longer relevant to
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this issue.  However, in order to merit consideration, any expert medical opinion on the

existence or extent of permanent physical impairment must be stated within a reasonable

degree of medical certainty, Ark. Code Ann. §11-9-102(16)(B).  

The medical evidence reveals that the claimant was released from active medical

treatment by her treating physician, Dr. Stephen Heim, on October 12, 2005.  In his office

notation of that date, Dr. Heim noted that the claimant was improving, that she was

experiencing no swelling of her injured upper extremity, and that the function of her

median nerve was recovering “nicely”.  He released the claimant to return to regular duty

with no restrictions in approximately 10 days.

On September 6, 2007, a Functional Capacity Evaluation (FCE) was performed on

the claimant’s upper extremities, at the request of Dr. Keith Holder.  This FCE was

interpreted as showing that the claimant gave  full physical effort and the findings were

deemed by the examiner  to be reliable.  This test showed normal range of motion for both

upper extremities with the exception of right internal rotation.  Deficits were also noted in

grip and prehension strengths.  No other deficits were noted on this testing.  

The claimant was subsequently examined by Dr. Holder of the Cooper Clinic

Occupational Medicine Department on September 13, 2007.  Dr. Holder noted that the

claimant complained of constant low level pain in her elbows and right hand that resolved

with over the counter pain medications. On physical examination, Dr. Holder observed no

swelling or tenderness of the upper extremities and a full range of motion of the upper

extremities.  Sensation was observed to be intact.  He rated the claimant’s strength of her

upper extremities as 5/5.  Based upon the FCE results and utilizing table 34, which he states

is on page 66 of the fourth edition of the American Medical Association’s Guides to the

Evaluation of Permanent Impairment,  Dr. Holder concluded that the claimant had

experienced a 10 percent permanent physical impairment to the upper extremity for a 29

percent loss of strength in the right hand when compared to the left.
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The claimant testified that the residual deficits  from  her compensable injuries

waxed and waned with good days and bad days.  She testified that if she used her right hand

very much, it got tired, hurt, swelled, and caused her trouble holding or grasping things. 

After consideration of the evidence presented, I find that the claimant has proven by

the greater weight of the credible evidence that her compensable injuries were the major

cause of a 10 percent permanent physical impairment to the right arm below the elbow.

Thus, she would be entitled to permanent partial disability benefits for this permanent

physical impairment.

In reaching this decision, I have accepted the expert medical opinion of Dr. Holder,

as expressed in his report of September 13, 2007.  Dr. Holder has significant expertise in

assessing permanent physical impairment ratings.  As a physician at the Cooper Clinic

Occupational Medicine Department, he and his colleagues treat a significant number of

injured workers and are, in fact, company physicians for a considerable number of

employers in this area.  His assessment of permanent physical impairment satisfies all of

the statutory requirements for the assessment of a permanent physical impairment that are

contained in the Act.

There is no evidence whatsoever that the claimant had any difficulties with either of

her upper extremities, prior to her compensable injuries. In particular, there is absolutely

no evidence that the claimant was experiencing any difficulties with grip strength in her

right hand.  Such loss of grip strength could reasonably and logically result in the injuries

sustained by the claimant during her employment with this respondent.  Thus, the evidence

shows that the claimant’s compensable injuries were the sole cause of her loss of grip

strength.  As the impairment rating assessed by Dr. Holder was based solely on this loss of

grip strength, the claimant’s compensable injuries would clearly be the “major cause” of this

resulting impairment. This would satisfy the statutory requirement of Ark. Code Ann. §11-9-

102(4)(F)(ii)(a).  
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In Reeder v. Rheem Manufacturing Company, 38 Ark. App. 48; 832 S.W. 2nd 505

(1992), the Arkansas Court of Appeals expressly recognized that loss of strength can

constitute an “objective finding”, as that term is defined by Ark. Code Ann. §11-9-

102(16)(A)(i).  Clearly, a loss of grip strength could reasonably and  logically result from the

objectively established damage to the claimant’s median nerve from her right carpal tunnel

syndrome. The loss of strength considered by Dr. Holder was derived from extensive tests

performed by competent examiners , during the September 6, 2007 FCE.  In an FCE,

various tests are given, which have been specifically designed to ascertain with a reasonable

degree of accuracy whether the individual being tested is giving full or maximal effort.  The

tests employed for upper extremity strength, particularly grip strength, are  designed in

such a manner that not only can the loss of strength be measured with a considerable

degree of accuracy, but there is also a built-in validity check.  Grip strength testing involves

repeated tests with the use of a dynamometer.  This particular instrument accurately

measures the force being exerted on the repeated testing in a manner that does not allow

the person being tested to ascertain the amount of force exerted.  On a valid or maximal

effort test, the amount of force exerted on repeated testing, when placed on a graph, will

result in a bell-shaped curve.  It would appear from the FCE report that the testing

performed on the claimant satisfied all of the validity controls.  Therefore, I find that the

decrease in strength of the claimant’s right hand constitutes an “objective finding” for the

purposes of Ark. Code Ann. §11-9-704(c)(1)(B).  

A review of the Commission’s official rating guide, the American Medical

Association’s Guides to the Evaluation of Permanent Impairment (fourth edition), table 34

does set out a method to assign permanent physical impairment for loss of strength.

However, this table is found on page 65 of the guides.  Dr. Holder’s use of this table is

correct, in that it recommends a 10 percent permanent physical impairment for a 29

percent loss of strength in the right hand.  Thus, Dr. Holder’s rating would satisfy the
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requirements of Ark. Code Ann. §11-9-521(h).

Finally, I would note that Dr. Holder’s assessment of permanent physical

impairment is in no way based upon or considers the claimant’s complaints of pain in her

injured extremities, as prohibited by Ark. Code Ann. §11-9-102(16)(A)(ii)(a).  Finally, I

would note that Dr. Holder’s opinion is stated with certainty and is in no way based upon

any mistake of material fact or lack of information sufficient to reach the expressed opinion.

Thus, it is clearly stated “within a reasonable degree of medical certainty.”

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2. On all relevant dates, including March 18, 2003 and October 23, 2003,  the

relationship of employee-self insured employer-third party administrator

existed between the parties.

3. On March 18, 2003,  the claimant earned wages sufficient to entitle her to

weekly compensation benefits of $185.00 for total disability and $154.00 for

permanent partial disability.

4. On October 23, 2003, the claimant earned wages sufficient to entitle her to

weekly compensation benefits of $192.00 for total disability and $154.00 for

permanent partial disability.

5. On March 18, 2003, the claimant sustained compensable injuries to her right

elbow, in the form of epichondylitis, and to her right hand/wrist in the form

of  carpal tunnel syndrome.  

6. On October 23, 2003, the claimant sustained a compensable injury to her left

elbow, in the form of epichondylitis.

7. There is no dispute, at present, over the claimant’s entitlement to reasonably

necessary medical services.
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8. There is no dispute, at present, over the claimant’s entitlement to temporary

disability benefits.

9. The claimant’s healing period from the effects of all of her compensable

injuries ended on or about October 31, 2005.  

10. The claimant has proven by the greater weight of the credible evidence that

she is entitled to a permanent partial disability of 10 percent to the arm below

the elbow.  Specifically, she has proven by the greater weight of the credible

evidence that her compensable injury of March 18, 2003, was the major cause

of this degree of permanent physical impairment and is based upon objective

and measurable physical findings, that this degree of permanent physical

impairment is calculated in a manner that conforms with the Commission’s

official rating guide, and that this degree of permanent physical impairment

gives no consideration to pain or any other subjective factors.  

11. The respondents have controverted the claimant’s entitlement to any

permanent partial disability benefits for permanent physical impairment and

have controverted this claim in its entirety.

12. The appropriate fee for the claimant’s attorney is the maximum statutory

attorney’s fee on the controverted permanent partial disability benefits herein

awarded.

ORDER

The respondents shall be liable to the claimant for permanent partial disability

benefits for permanent physical impairment in the amount of 10 percent the arm below the

elbow.

The respondents shall pay to the claimant’s attorney the maximum statutory

attorney’s fee on the controverted permanent partial disability benefits herein awarded.

One-half of this fee is the obligation of the respondents in addition to such benefits.  The
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remaining one-half of this fee shall be withheld by the respondents from these benefits.  

All benefits awarded have heretofore accrued and are payable in a lump sum without

discount. 

This award shall bear the maximum legal rate of interest until paid.

IT IS SO ORDERED.  

                                                                               
              MICHAEL L. ELLIG
        Administrative Law Judge       


