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HAZEL FOREMAN, EMPLOYEE  CLAIMANT

BAILY TRUCK BROKERAGE, EMPLOYER         RESPONDENT

AMERICAN INTERSTATE INS. CO., CARRIER         RESPONDENT

OPINION FILED DECEMBER 1, 2008

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on September 8,
2008, at Newport, Jackson County, Arkansas.

Claimant appeared pro se.

Respondents represented by the HONORABLE MICHAEL E. RYBURN, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On July 22, 2008, a pre-hearing conference was conducted in

this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.

The testimony of Ms. Hazel Foreman - the claimant, coupled with medical reports and

other documents comprise the record in this claim.

DISCUSSION
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Hazel Foreman, the claimant, with a date of birth of October 3, 1946, commenced her

employment with respondent on January 24, 2005, as a long haul truck driver.  The claimant did

not undergo a physical examination at the time of her employment with respondent because she

had already undergone a physical and had a valid DOT health card.  

The testimony of the claimant reflects that her take home-net earnings from respondent

averaged $400.00 -$450.00 per week, based on a milage rate of 26-cent per mile.  The claimant

maintains that as a result of injuries sustained in a June 21, 2005, motor vehicle accident she is

entitled to temporary total disability and medical benefits.

In describing the mechanics of the June 21, 2005, motor vehicle accident which occurred

in Memphis, Tennessee, the testimony of the claimant reflects:

I was coming up the grade, I was not in Arkansas, I was coming
through Memphis in the rush hour traffic in afternoon and I was in the 
second lane from the left, you know, going up to Arkansas and I was 
coming up this grade and there is a small curve and then back down a hill.
I had slowed down to the speed limit of fifty-five and I had showed down
and I hesitated until I got to the top of this hill there and I hesitated there
and slowed down even more because the traffic was backed up, okay, and
stopped.

So I just eased on over that and got to the end of the line there and
stopped and, you know, the traffic eased up a couple of times and I eased
up with it and stopped and it started moving and I saw this, well I had to 
stop real quick right then and I heard this scrape like a fender bender, like
a crash and I looked, checked my mirrors you know to see if I could see 
anything and there was this red car in the left lane besides me but back 
further on my trailer and he was stopped back there but that was where the
roll of the concrete barriers stops right in there and he was stopped back 
there and I wondered why he had stopped there, you know, because there 
was nothing beside me and nothing on the right side so I eased up a little
bit more and I was sitting there watching him in my mirror.

He would ease up a little bit and then hesitate maybe four or five
feet and hesitate and then come on up, you know, maybe four or five feet
maybe and hesitate, and I kept watching him to see what was wrong and,
because he had already run up o0n the concrete barrier twice and then come
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back off and he got up beside me and there was a, I didn’t see anybody 
in this car and the sun was shining from the west, you know, and you 
could see, the windows was tinted but you could see the form of somebody
sitting in that seat and I never did see anybody so I kept watching it, you 
know, and I thought, well, if he is going to keep on running up on this 
concrete barrier and try to back off then I am going switch, which I was
getting close to my exit off of 55 to come across the river so I said, “well,
it is time for me to move” and I started to pull over.  I stopped and I started
to pull over to get over to my exit and at that time this light blue car come
flying around me and cut me off and he come flying around me blowing the
horn at me and jumped in the lane in front of me and I had to cut my wheels
back to the left to keep from getting hit and I guess I over steered it but 
before I could get my wheels straightened up and get them turned back to
the right and start back the other way this red car had run back up on the 
barrier, backed off and got caught on my steer wheel and I couldn’t turn my
steer wheel back to the right and so we wen to the wall.

The red car was in between my truck and the wall and I caught the 
back end of this car that was coming down and the main in the red car 
died. 

*       *       *

The red car and the truck burnt.  The front end, as far as I know, 
burnt.  My truck was on fire and I could not get out of the truck. 

The guy in the red car died and his car and my truck was on fire.
(T. 4-6).

The testimony of the claimant reflects that she got out of her vehicle on her own.  Claimant was

transported to the hospital via ambulance.  Claimant maintains that she remained conscious at all

times until the ambulance attendant sprayed “some drug” in her face which rendered her

unconscious before she was placed in the amulance.

Claimant was admitted to Memphis hospital and remained over night.  Upon her

discharge for hospital claimant returned to Newport.  Claimant testified that she was uncertain

when she first received medical treatment in connection with injury from the accident once she

returned to Newport.  Claimant estimates that it was in August 2005 when she first saw a
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Arkansas physician in conjunction with complaints associated with June 21, 2005, accident.  The

claimant was seen by medical providers in July 2005, in follow-up to her diabetic problems. 

Claimant maintains that respondents paid for the balance of her visit.

The testimony of the claimant reflects that she did not work for respondent following the

June 21, 2005, motor vehicle accident.  Claimant maintains that she received $1,452.00, for the

period June 22, 2005 through August 9, 2005, in indemnity benefits from respondents, and

another check in the amount of $412.00, on August 10, 2005.  Claimant testified that she

received two (2) milage checks from respondents, $29.43 and $29.76, both on August 10,2005.

Regarding her contact with the owner of respondent-employer with respect to returning

the work, claimant testified:

I wrote him a letter when I could finally get my brain working
again, I wrote him a letter that I needed medical care.  That was a year.
It took me a year to finally get my memory loss back and get it back 
together to where I could even file a police report. (T. 9).

Claimant attributes her complaints of neck, low back and hip pain to residuals of the June 21,

2005, accident.  Claimant added, with respect to her leg:

My leg, it is not just now.  It has been going on all the time.  When
I try to walk the pain is in my lower back, it will spread across my hips, 
my hips and that was very painful an dit cut the circulation off in my legs
and feet and they would swell to the point they would a purplish blue,
a purplish red color. (T. 9).

Claimant maintains the afore complaints have been present since shortly after the June 21, 2005, 

accident.  Further, claimant asserts that the afore complaints and symptoms have rendered her 

physically incapable of going out and finding a job that she could hold down. (T. 9-10).  

The testimony of the claimant reflects that the only medicine that she is taking for the
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complaints attributable to the June 21, 2005, accident is BC Power.  In response to when she had

last seen a physician regarding the complaints attributable to the June 21, 2005, accident,

claimant testified:

For these complaints, uh, actually not since Regions for this
actual complaint.  Now, I was involved in that altercation but I didn’t
file a police report. (T. 10).

The testimony of the claimant reflects that on May 20, 2008, she was involved in an

altercation.  Regarding the afore, claimant testified:

One of the witnesses said I had fell back into a fan, a 
box fan setting in a chair but I didn’t fall back into it. (T. 11).

 
The claimant testified that she was seen at the emergency room of Harris Hospital in Newport, 

Ar., following the altercation:

Yes, that was in Harris Hospital Emergency Room that night
but I didn’t sustain an injury from it.  I mean, other than my head 
feeling like it was knocked off but they did find two broken disks. (T. 12).

Claimant asserts that diagnostic studies - x-rays and a CAT scan - performed during the 

emergency room visit disclosed the herniated disc complaints in the lumbar region.  

The testimony of the claimant reflects that x-rays were obtained in pursuit of and 

furtherance of her social security disability claim, which was filed between the time of her June 

2005 discharge from Regional Medical Center in Memphis and the May 20, 2008, emergency 

room visit to Harris Hospital.  Claimant testified that the x-rays obtained in pursuit of the Social 

Security claim did not show anything, “they said that they thought it was arthritis”. (T. 11).  

Claimant maintains that on October 16, 2006, x-rays were obtained at Harris Hospital for Social 

Security.  Regarding the results of the afore, claimant testified:
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No.  They tried to say it was osteoporosis and arthritis
but it is not. (T. 12).

The testimony of the claimant reflects that from June 21, 2005, until October 2006, she

did not have any x-rays taken regarding her low back.  Following the October 16, 2006, x-rays at

Harris Hospital for Social Security she did not again have x-rays or diagnostic studies performed

until the May 20, 2008, emergency room visit to Harris Hospital, which yield a diagnosis of

degenerative disk disease.

The claimant testified, regarding the filing of a claim for social security disability

benefits:  

No, I had went to Searcy and filed.  I think it was 2005 when I 
first started it.  It was dropped and there was never anything done about
it until 2006 and I went ahead and got it started. (T. 13).

The testimony of the claimant reflects that she has filed for Social Security Disability benefits

three (3) times.  The claimant has not been approved for the afore benefits.

The claimant testified that following the June 21, 2005, motor vehicle accident she got

out of her truck and remained conscious.  The claimant was kept over night at the Regional

Medical Center in Memphis, and thereafter discharged.   Claimant attributes her lack of recall of

the events surrounding the June 21, 2005, accident to medication that was administered to her at

the accident scene by medical personnel: 

For a year I knew where I was going, where I lived, you know,
but with that accident I couldn’t remember and whatever that drug was
it slows the comprehension part of your brain down.  You don’t react to
things as you should. (T. 16).

During cross-examination, claimant responded regarding any back problems before June

21, 2005, “it didn’t hurt”. (T. 16).    Claimant testified that in 1996 she was diagnosed with
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degenerative osteoporosis of the bone, but it did not hurt.  The 1996, diagnose was the product of

a routine checkup of the claimant by her doctor.  Claimant testified that with the diagnosis she

started taking calcium supplement for the problem.  Claimant testified that she was directed to

take sixteen hundred milligrams of calcium daily with Vitamin D.

Claimant testified regarding the manner in which she was paid during her employment

with respondent.  Claimant explained:

Right.  You get it [per-diem] when you started to leave but this
is actually part of the pay, for mileage part, and what he did he would 
take this and say you made $525.24 gross pay.   That is your mileage part.
Then he figures you were gone five nights at forty dollars a night.  That 
is subtracted from your gross mileage part.  This gross part would have 
been $326.24. 

*       *       *

Now, from this two hundred, well I drew an advance of one hundred
okay and it was eight dollars for the load and that eight dollars is deducted
from your two hundred.  That left one hundred and eight dollars that was 
accepted, there is two different checks there.  You have got one back up
here for your net pay after taxes and then you have got one for this one 
hundred and eight dollars.  (T. 18-19).

The testimony of the claimant reflects that she worked for respondent from January 25, 2005, 

until June 21, 2005.  Claimant testified that she was off on weekends during her employment 

with respondent-employer:

No, my week started on Sunday afternoon and if I got back in on 
Friday, you know, that was fine.  I would have the rest of the weekend 
off until Sunday afternoon again. (T. 20).

The claimant operated a International Truck with a box trailer.  The testimony of the

claimant reflects that at the time of the accident she was traveling real slow.  The claimant’s

testimony reflects that the red car bounced off the wall and got caught on her steer wheel - the
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left front tire.  Claimant asserts that in the accident, “I was thrown forward and then thrown

back”, and the same resulted in her back injury.  (T. 22).   Claimant added, regarding the impact

from the accident:

Since I couldn’t stop the truck, I even reached over and pulled
the popping break and this truck didn’t stop. (T. 22).

The claimant acknowledged getting out of the truck of her own volition and walking

around without any pain following the accident.  After her discharge from Regional Medical

Center the following day, claimant was seen by her family physician, Dr. Joseph, in Searcy. 

Claimant asserts that while the medical records of Dr. Joseph reflects that they were awaiting the

results of a cervical MRI, the test was never administered.  Claimant explained:

No, they did not because I wouldn’t, it was denied and she 
never did tell me when it was going to be set up.  I gave her my son’s
cell phone number in case she needed to get a hold of me and leave me
a message. (T. 24).

Contrary to the entry in an August 24, 2005, report from Joseph Medical Clinic reflecting follow

up on the MRI results, claimant asserts that she did not follow-up because she was never

provided the form.  Claimant acknowledged receiving a copy of record from Joseph Medical

Clinic clearing her to return to work on August 25, 2005.  Claimant maintains that on August 25,

2005, she had low back pain. (T. 24).  Claimant ceased receiving temporary total disability

benefits on or about August 25, 2005.  The August 25, 2005, release of Joseph Medical Clinic

reflected that the claimant could return to regular duty.

Claimant maintains that she did not return to respondent-employer to report to work

following the August 25, 2005, regular duty release , because she was not physically able to

work, noting that she could “hardly walk” at the time. (T. 25).  Claimant testified that she had
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applied for unemployment benefits before she signed up for workers’ compensation benefits. 

Claimant’s testimony reflects that she did not receive unemployment benefits initially, however

later on did.  The claimant testified that she had to make two (2) job searches a week and she

tried to walk to do so.  Claimant’s testimony reflects that she received unemployment benefits

from late December 2005, until March 4, 2006.  In addition to the two (2) job searches per week,

claimant had to go to the workshop at the unemployment office.  

Claimant’s testimony reflects that she did not receive a job offer during the time of her

job search while receiving unemployment benefits.  Claimant explained the lack of a job offer:

They (k)new what was going on.  They knew that I had been in 
a accident and they knew not to hire me. 

Every time I asked them.  I mean I would walk in and they would 
look at you.  They knew how I hurt.  I mean in the wintertime I am bundled
out here walking.  I was just like something that walked in off the street 
somewhere.  They weren’t going to hire me and put me to work.  I knew 
it.  They would say no every time I asked them. (T. 26).

Claimant testified that she had not way to get back to the doctor during the time she was

receiving unemployment benefits, noting she had not money, insurance, or transportation.  

The testimony of the claimant reflects that she did not get to seen Dr. Joseph but was

treated by the certified nurse practitioners in his clinic.  Further, the claimant observed that her

lack of active medical treatment could be attributed to the fact that she is “not a big fan of

doctors”.  The claimant testified that in pursuit of her Social Security disability claim, she was

seen by Dr. Jerry Frankum.  Claimant asserts that Dr. Frankum failed to turn in his paperwork

regarding her claim to the Social Security Administration.

The claimant testified that she listed as a basis for her claim for Social Security disability
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the same complaints growing out of the workers’ compensation claim:

It is my lower back.  Whatever it is it is working on the sciatic
nerve in my lower back.  It spreads to my hip.  It is very painful and it
cuts the circulation off to my legs and feet and it stops. 

I have got calcium spurs from my neck down to my tail
bone.  (T. 28).

Claimant concedes that the calcium spurs were not caused by the June 21, 2005, motor vehicle 

accident:

No, I’m not saying it is.  What I saw was the doctor said from
Regions Med-Plex was osteophyte chips or fibrous lung disease with
a question mark.  That’s it.  I didn’t get this until 2007 and I had to get
it from Social Security. (T. 28).

Claimant asserts that her neck and arms are no longer a problem, other than losing her strength.  

Claimant concedes that she did list diabetes as a disabling factor, along with headaches which 

affect her nerves.  Claimant testified that she also has bronchitis, allergies to milk and milk 

products, and that she is in need of eye glasses, which were lost in the June 21, 2005, accident.

The claimant’s testimony reflects that at the time of the accident she had bifocals that

were tinted.  Regarding the lost eyeglasses, claimant testified:

I had bifocals that were tinted.  I had sun glasses and those were 
all in the accident, they were lost.  I went and told Bailey and he says 
“well, go out to Wal-Mart and get you a pair of magnifying glasses.  That
is what I have been wearing ever since, is magnifying glasses because I 
fine line double vision. (T. 29-30).

Claimant testified that she needs eyeglasses for reading:

Right, yes, because I have a fine line double vision and I found
that out out on the road one day.  I need prescription classes so I could 
read. (T. 30).

Regarding the May 20, 2008, incident, claimant testified that a guy hit her with the butt of
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his hand on the forehead.  At the time of the incident the claimant was at her neighbor’s house. 

Claimant denies the altercation was the product of an argument:

No, it wasn’t actually an argument, I mean.  This guy has been 
picking on me, or picking at me ever since the first day I met him and 
they were standing out on Jenny’s porch that afternoon and he come 
along and they were fussing back at each other, you know, just joking and
he came along and he tried to get his hand in my underwear, he ran his hand
on my leg, but I moved over away from him.  That night I was having dinner
with Jenny and we were sitting in the living room and they were in there 
eating.  I go tup and went to the kitchen and put my plate up and I came 
back and he was standing there and I just reached down, he didn’t know I 
was behind him and I just reached down and got me a handful of the seat of
his jeans and he turned around and knocked the stuffing out of me. (T. 30-31).

Claimant disputes that she fell as a result of the incident.  Claimant testified, regarding the

incident:

I(t) hurt me okay but I didn’t fall.  I just backed up, after he 
left I backed up and sat back down in the chair that I had been sitting
in (T. 31).

Claimant explained the reason that she went to the emergency room following the May 20, 2008, 

incident:

Because my back didn’t feel right.  There was something about that
pain and I don’t know if it was just because of my nerves or whatever but
I knew there was a change.  It was different. (T. 31-32).

The testimony reflects that the claimant had not been to a doctor for sometime prior to the May 

20, 2008, incident.  Diagnostic test run in connection with the claimant’s May 20, 2008, 

emergency room visit disclosed bulging disk in the lumbar spine.

The testimony of the claimant reflects that after her unemployment benefits were

exhausted in March 2006, she started picking up cans, applied for food stamps, and got some

stuff from Crowley’s Ridge to pay her utility bills.  Claimant testified that her current income is
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limited to $75.00, a month from HUD and utility assistance.  Claimant added, regarding income

source:

Other that what little bit I can make off of cans when I am 
able to get out there and pick them up or dig in dumpsters and garbage
and get them out. 

*       *       *

No HUD does not pay my utilities.  HUD pays my three hundred
dollars a month rent.  I get a utilities check of seventy five dollars a month.
That’s not going to pay the lights, gas and telephone. (T. 34).

The testimony of the claimant reflects that she has worked as a truck driver and as a

waitress in the past.  Claimant asserts that her can gathering activity is not as strenuous as a

working as a waitress:

That’s not as strenuous as being a waitress.  I mean, you can take
your time about this, picking up cans.  You don’t have to get out there 
and kill yourself.  You can work at it in your own real easy time when you
feel like you are able to do it.  You get out there and you work as a waitress
and you are going to run your legs off, run yourself into the ground and 
for peanuts.  The last job I had working as a waitress I started out three 
dollars and hour.  That was in ‘97. (T. 35).

Claimant insist that she did not fall in the May 20, 2008, incident, and has no explanation

for why x-rays were taken of her sacrum or coccyx during the emergency room visit.  Claimant

disputes the clinical diagnosis of a fall during the emergency room visit.  

Regarding unpaid medical bills in connection with the June 21, 2005, accident, claimant

testified that it was her understanding the respondent had paid $9,550.00, in hospital bills:

That’s what they said.  That’s what Jeremy Johnson with American
Interstate told me.  He said they had paid the hospital down to the nine 
thousand five hundred and something.  That’s all I know but it showed up
on my credit report with an amount due of twelve thousand three hundred 
and seven dollars. (T. 37).
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Claimant acknowledged that the provider was not sending her a bill for the medical treatment she

received in connection with her injury, however added:

That’s on my credit report because I had been told it had 
been paid and this year I got my credit report and score and they 
have got a twelve thousand three hundred and thirty seven dollar
amount due on it. (T. 37-38).

The medical in the record reflects that the claimant was seen and admitted to the Regional

Medical Center at Memphis on June 21, 2005, in connection with the injuries growing out of the

motor vehicle accident.  The afore medical records reflect that diagnostic studies were

performed, to include MRI of the cervical spine.  The report also recites “L5/T1 mild

spondylolysis acute vs. chronic”.  The claimant was discharged home with a cervical collar with

directions to followup with an orthopedic in two weeks. (CX. #1, p. 1).  The medical records of

the claimant regarding her treatment at the Regional Medical Center reflect a discharge diagnosis

of cervical sprain.  The discharge report reflects that the claimant had complaints of sprains,

cervical sprain and low back pain.  Restrictions placed on the claimant’s activities by the treating

physician at the Regional Medical Center included “no lifting grater than ten pounds, no driving”

and light duty.  The Discharge Summary further reflects that the claimant was directed to wear

the cervical collar at all times and to follow up at the Med Plex Orthopedic Clinic in 2 weeks. 

Claimant was provided a prescription of Ibuprotrin and directed to take over the counter pain

medication. (CX. #1, p. 2).

The medical in the record reflects that following the June 22, 2005, discharge from the

Regional Medical Center at Memphis, the claimant was next by a physician on July 6, 2005,

when she was seen by her family physician at Joseph Medical Clinic in follow-up of her diabetic
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complaints. (CX. #1).  The claimant was seen by another medical provider relative to complaints

associated with the June 21, 2005, motor vehicle accident until a August 10, 2005, visit to Joseph

Clinic.  The afore August 10, 2005, clinic note, reflects that the claimant complained of neck

pain, low back pain, and headaches attributable to the June 21, 2005, motor vehicle accident. 

The clinic note reflects that the claimant was referred for MRI of her cervical and lumbar spine

and directed to remain off work until the test results were available.(CX. #1)   

The August 10, 2005, clinic note of Joseph Medical Clinic regarding the claimant’s visit

of the same date reflects that the claimant provided a history of the June 21, 2005, motor vehicle

and complaints of neck and low back pain along with chronic headaches since.  The clinic note

of the afore visit recited findings during the claimant’s examination of mild spasm in the cervical

spine along with a decrease range of motion, however no spasms in the lumbar spine and good

range of motion. (CX. #1). 

In a August 11, 2005, correspondence directed to the physicians at the Joseph Clinic,

Steven Perry, the claims adjuster for respondent-carrier, relayed that the claimant had already

undergone a battery of test at the Regional Medical Center of Memphis during her June 21, 2005,

admission, to include a cervical spine MRI, a CT of the thoracic spine, a CT of the lumbar spine,

a CT of the cervical spine as well as x-rays of the cervical and lumbar spine.  The

correspondence inquired if the treating physician still felt the MRI was warranted in light of the

afore disclosure. (CX. #1).  

The claimant was again seen at Joseph Medical Clinic on August 24, 2005.  The clinic

note of the visit reflects that while the claimant continued to complain of neck pain and hurting

down into the low back a formal examine was not performed.   The August 24, 2005, clinic note
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further reflects that the claimant was “cleared to return to work”, and not provided a return

appointment. (CX. #1).  A August 24, 2005, certificate issued by Joseph Medical Clinic

regarding the claimant reflects that the claimant was released to return to regular duties on

August 25, 2005. (CX. #1).

There is no further documentary evidence in the record of the claimant receiving medical

treatment following her August 24, 2005, visit to Joseph Medical Clinic until May 20, 2008,

when she was seen at the emergency room of Harris Hospital in Newport following an incident

of the same date.  As noted above, while the claimant denies that she sustained a fall in the May

20, 2008, incident, the medical records growing out of the incident reflects a clinical diagnosis of

“fall”.  The CT scan of the claimant’s lumbar spine performed on May 20, 2008, disclosed

marked degenerative disease of the lumbar spine with facet arthropathy and spinal canal stenosis

L4-L5 and L3-L4; spondylolysis with garde 1 spondylolisthesis L5-S1; and bulging annulus L4-

L5 and L3-L4. (CX. #1).

The record does reflect a document of the claimant’s gross earning during her

employment with respondent-employer for the period beginning January 23, 2005, and ending

June 25, 2005.  Also included in the calculations is a check in the amount of $350.00,

representing vacation pay, dated July 2, 2005.  During the week of the claimant’s accident, the

records reflect her earnings at $257.66.  The document reflects that the claimant’s total earnings

during her employment with respondent-employer was $10, 559.51. (CX. #1).  A Form AR-W

completed by respondents reflects the claimant’s total earnings as $6,776.33, for the period

January 29, 2005, through June 25, 2005.(CX. #1).

The claimant was paid temporary total disability benefits by the respondents at a weekly
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compensation benefit rate of $206.00, based on the earnings reflected on the Form AR-W. 

Claimant received a check in the amount of $1,442.00, for the period June 22, 2005 through

August 9, 2005, reflected as seven (7) weeks of temporary total disability benefits.  Claimant

received a second check from respondents in the amount of $412.00, for temporary total

disability covering the period August 10, 2005 through August 23, 2005.  The evidence reflects

that the claimant received milage reimbursement checks for her visits to the Joseph Medical

Clinic on August 10, 2005, and August 24, 2005. (CX. #1).

While the August 11, 2005, correspondence of Steven Perry recited the various diagnostic

studies that the claimant underwent during her overnight admission to the Regional Medical

Center at Memphis in connection with the June 21, 2005, motor vehicle, there is evidence to

reflect a balance of $12,337.00, in connection with the medical treatment claimant received at the

Regional Medical Center at Memphis.  The claimant’s credit report reflecting the afore was

verified on November 29, 2005.  

Records of the Arkansas Employment Security Department reflect that the claimant was

notified that she was not eligible for benefits beginning July 3, 2005, and continuing until her

“personal disabling injury” no longer existed. (CX. #1).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the claimant, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and case law, I make the following:

FINDINGS  

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On June 21, 2005, the relationship of employee-employer-carrier existed among
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the parties.

3. On June 21, 2005, the claimant earned an average weekly wage of $497.59, which

generates weekly compensation benefit rates of $332.00/$250.00, for temporary total/permanent

partial disability.  Respondents paid temporary total disability benefits to the claimant at the

weekly compensation rate of $206.00, resulting in a $126.00, weekly underpayment.

4. The claimant was temporarily totally disabled for the period beginning June 22, 

2005, and continuing through August 25, 2005.

5. The respondents shall pay all reasonable hospital and medical expenses arising out

of the injury of June 21, 2005.      

6. The respondents have controverted the compensability of the claimant’s June 21, 

2005, claim.

CONCLUSIONS

It is undisputed that the claimant was involved in a motor vehicle accident on June 21,

2005, while within the course and scope of her employment with respondent.  Claimant asserts

that she sustained injuries in the June 21, 2005, motor vehicle accident which required medical

treatment and continues to require same and for which respondents are liable.  Further, claimant

contends that the injuries she sustained in the June 21, 2005, accident continues to render her

totally incapacitated from engaging in gainful employment and correspondingly entitled to

temporary total disability benefits.  Claimant also contends that temporary total disability benefits

paid to her by respondents were paid at an inappropriate rate.  Finally, claimant maintains the

existence of an unpaid medical bill growing out of the treatment of her injury, and for which

respondents are liable.  Respondents content that the claimant received medical treatment and
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some temporary total disability benefits until she was released to full duty on August 25, 2005. 

Respondents further assert that the claimant has no objective medical findings of a new injury. 

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provision.  In the present claim the

claimant asserts entitlement to workers’ compensation benefits as a result of a specific incident

injury.  To prove a compensable injury as a result of a specific incident which is identifiable by

time and place of occurrence, the claimant must establish by a preponderance of the evidence an

injury arising out of and in the course of employment; that the injury caused internal or external

harm to the body which required medical services or resulted in disability or death; medical

evidence supported by objective findings, as defined in Ark. Code Ann. §11-9-102 (16),

establishing the injury; and that the injury was caused by a specific incident and identifiable by

time and place of occurrence.  Ark. Code Ann. §11-9-102 (4)(A)(i).  Should the claimant fail to

establish by a preponderance of the evidence any of the requirements for establishing the

compensability of the claim, compensation must be denied.  Mikel v. Engineered Specialty

Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

As noted above, the occurrence of the June 21, 2005, motor vehicle accident is not

disputed.  Further, the evidence preponderates that following the June 21, 2005, accident, which

occurred in Memphis, the claimant was transported to the Regional Medical Center at Memphis

via ambulance.  The medical reflects that the claimant underwent a battery of diagnostic studies

during her overnight admission at the Med.  The claimant’s injury was diagnosed as a cervical

strain, for which she was directed to wear a cervical collar at all time, and to follow up at the
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Orthopedic Clinic of the Med (Regional Medical Center) in two week.  Restrictions on the

claimant’s return to work issued by the attending physician at the Med included no driving or

lifting greater than 10 pounds.

When the claimant was first seen by a physician in connection with the complaints

growing out of the June 21, 2005, motor vehicle accident on August 10, 2005, the examining

medical provider recorded the presence of mild muscle spasms in the claimant’s cervical spine

along with a decrease in the range of motion in the cervical spine.  The claimant was directed to

remain off work until MRI scans could be obtained relative to her cervical and lumbar spine. 

The claimant had undergone prior MRI scans of the lumbar, thoracic, and cervical spine during

the June 21, 2005, admission to the Med.  The evidence reflects that once the claimant’s treating

physician at the Joseph Medical Clinic was made aware of the afore as well as the test results the

August 10, 2005, recommended MRI scans were not performed.  

The evidence preponderates that the claimant sustained an injury to her cervical and

lumbar spine arising out of and in the course of her employment in the June 21, 2005, motor

vehicle accident, which caused internal harm to the body requiring medial services and resulted

in disability.  Further, there is medical evidence of the injury which is supported by objective

findings -  the cervical muscle spasms.  Finally, the injury was caused by a specific incident and

identifiable by time and place of occurrence.  According, the claimant has sustained her burden

of proof by a preponderance of the evidence that she sustained a compensable injury in the

employment of respondents on June 21, 2005.  Respondents have controverted the

compensability of this claim.

The evidence clearly reflects that the claimant suffered from degenerative disc disease
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 prior to the June 21, 2005, compensable motor vehicle accident.  There is no evidence in the

record to reflect that the claimant’s pre-existing degenerative disc disease prevented her from

gainful employment as a truck driver.  The evidence reflects that restrictions on the claimant’s

employment activities were imposed following the June 21, 2005, compensable motor vehicle

accident and remained in place until August 24, 2005.   

Temporary total Disability 

Temporary total disability is that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 969

S.W.2d 677 (1998).  With respect to the healing period, the same is defined as that period for

healing of an injury which continues until the claimant is as far restored as the permanent

character of the injury will permit.  Further, if the underlying condition causing the disability has

become stable and if nothing further in the way of treatment will improve that condition, the

healing period has ended.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994). 

Whether an employees’s healing period has ended is a factual determination to be made by the

Commission, and likewise, the duration of an employee’s total incapacity to earn wages within

the healing period is a factual determination. Ketcher Roofing Co. v. Johnson, 50 Ark. App. 63,

901 S.W.2d 25 (1995).

At the time of her discharge from the Med on June 22, 2005, claimant, who discharged

the job duties of a professional DOT licensed truck driver, was directed not to drive, to wear her

neck collar at all times, and to refrain from lifting more than 10 pounds.  The claimant was also

directed to follow-up at the orthopedic clinic at the Med in two (2) weeks.  The claimant next

received medical treatment in connection with the injury growing out of the June 21, 2005,
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accident on August 10, 2005.  At the time of the August 10, 2005, visit to Joseph Medical Clinic

the claimant was taken off work until she underwent a MRI of the cervical and lumbar spine. 

The claimant was not again seen by a medical provider in connection with the June 21, 2005,

motor vehicle accident until August 24, 2005, at which time she was released to return to regular

duties.  The evidence preponderates that the claimant reached the end of her healing period

relative to the injury growing out of the June 21, 2005, accident on August 24, 2005.

The testimony of the claimant reflects that she applied for Social Security Disability

benefits on several occasions, and that as a part of the application process she underwent physical

examination, to include diagnostic studies.  The evidence reflects that x-rays, MRI scans, and CT

scans did not disclose objective findings prior to May 20, 2008.  On May 20, 2008, the claimant

was involved in an altercation and resulted in her seeking and obtaining medical treatment at the

emergency room of Harris Hospital in Newport.  The May 20, 2008, radiology report reflects ain

impression of bony osteoporois, degenerative disease and spondylolysis with a grade 2

spondylolisthesis L5.  The evidence preponderates that the May 20, 2008, altercation serves as an

independent intervening event.

The claimant has failed to sustain her burden of proof that she remained within her

healing period and totally incapacitated from engaging in gainful employment as a result of the

June 21, 2005, compensable injury subsequent to August 24, 2005.  The claimant’s claim for

temporary total disability benefits subsequent to August 24, 2005, is respectfully denied. 

Appropriate Compensation Benefits Rate

The claimant was paid temporary total disability benefits by the respondents at the weekly

compensation benefit rate of $206.00, for the period commencing June 22, 2005, and continuing
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through August 23, 2005, based on total earning of $6,776.33.  The credible evidence presented

by the claimant reflects that she received payment for over-night on the road which was factored

into her earnings.  Indeed, claimant has furnished accurate documentation of her gross earnings

in the employment of respondent for the period January 23, 2005 through June 25, 2005.  Once

the earnings covering the week of the claimant’s injury is excluded along with the July 2, 2005,

vacation pay, the same results in gross earnings of $9,951.85, or an average weekly wage of

$497.59.  The afore average weekly wage yields a temporary total disability compensation rate of

$332.00.  Ark. Code Ann. §11-9-518.

The claimant was paid temporary total disability benefits at the week rate of $206.00, for

the period June 22, 2005, through August 23, 2005.  The evidence preponderates that the 

appropriate temporary total disability compensation benefit rate based on the claimant’s average

weekly wage of $497.59, is $332.00.  Accordingly, respondents under paid the claimant’s weekly

temporary total disability compensation by $126.00.  Respondents have controverted the

difference between the $206.00, in weekly temporary total disability paid claimant and the

appropriate compensation weekly compensation benefit rate of $332.00, for the period June 22,

2005, through August 24, 2005.

Unpaid Medical Bills

The evidence preponderates that following the claimant’s June 21, 2005, compensable 

injury she was transported via ambulance to the Regional Medical Center at Memphis, for

treatment in connection with the injury.  The claimant was admitted over night and underwent a

battery of diagnostic testing during the admission.  There is no evidence in the record that the

claimant received further medical treatment in Memphis in connection with the June 21, 2005,
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compensable injury subsequent to her June 22, 2005, discharge from the Med.

The claimant’s credit report reflects the presence of an unpaid medical bill in the amount

of $12,337.00, which was verified as of November 29, 2005, as seriously past due with the

account being assigned to an attorney, collection agency or credit grantor’s internal collection

department.  Claimant concedes that she is not receiving a bill for the Med regarding the unpaid

bill, although she was assured by the claim adjuster that respondent had paid nine thousand

dollars toward the bill.

Ark. Code Ann. §11-9-508 (a) requires that the employer provide such medical services

as may be reasonably necessary in connection with the employee’s injury.  Cox v. Klipsch &

Associates, 71 Ark. App. 433, 30 S.W.3d 764 (2000).  The evidence in the record reflects that

respondents were aware of the medical treatment the claimant received at the Regional Medical

Center at Memphis in connection with the injury growing out of the compensable June 21, 2005,

accident.  The August 11,2005, correspondence in the record from Steven Perry recite the various

diagnostic studies that the claimant had undergone and the results of same.  The claimant was

taken to the Med via ambulance for the accident scene on June 21, 2005.  It is noteworthy that

the June 21, 2005, motor vehicle accident in which the claimant was involved resulted in the

death of the driver of the other vehicle, and that the claimant was a trauma admitted patient to the

Med.  The medical bill incurred by the claimant in connection with the treatment of her injury

growing out of the June 21, 2005, compensable accident is the responsibility of respondents. 

Southern Hospitalities vs. Britain, 54 Ark. App. 318, 925 S.W.2d 81 (1996).  Respondents are

also liable for the replacement of the claimant’s bifocal eyeglasses which were damaged in the

June 21, 2005, compensable motor vehicle accident.
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AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total 

disability benefits at the weekly compensation benefit rate of $332.00, for the period beginning

June 22, 2005, and continuing through August 24, 2005, as a result of the compensable injury of

June 21, 2005.  Said sums accrued shall be paid in lump without discount.  Respondents may

claim credit for sums heretofore paid toward the afore indemnity benefits.

Respondents are further ordered and directed to pay all reasonable necessary and related

medical, hospital, nursing and other apparatus expenses, to include medical related travel

growing out of the claimant’s compensable injury of June 21, 2005.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE

 

     
 


