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STATEMENT OF THE CASE

A hearing was conducted March 28, 2008 to determine whether the claimant

sustained a compensable injury within the meaning of the Arkansas Workers’

Compensation Laws.

A prehearing conference was conducted in this claim on February 13, 2008,

and a Prehearing Order was filed on said date.  At the hearing the parties

announced that the stipulations, issues, as well as their respective contentions were

properly set out in the Prehearing Order subject to an amended contention by the

claimant concerning the period of temporary total disability claimed.  A copy of the

Prehearing Order was introduced as Commission Exhibit “1”.

It was stipulated that the employment relationship existed at all relevant

times, including August 31, 2006; that the claimant earned sufficient wages to entitle

him to compensation rates of $321.00 per week for temporary total disability and
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$240.00 per week for permanent partial disability; and that respondents had

controverted the claim in its entirety.

By agreement of the parties the primary issue presented for determination

concerned compensability.  If overcome, the claimant’s entitlement to associated

benefits must be addressed.

The claimant contended in summary that he sustained a compensable injury

to his right leg and hip as the result of a specific incident identifiable in time and

place of occurrence on August 31, 2006; that respondents should be held

responsible for all medical and related treatment, including, but not limited to a total

right hip replacement; that respondents should remain responsible for continued

reasonably necessary medical treatment; that he was entitled to temporary total

disability for the period beginning November 30, 2006 and continuing for

approximately twenty-one weeks; and that a controverted attorney’s fee should

attach to any benefits awarded.  The claimant reserved the issue of permanent

disability.  At the hearing claimant amended his contentions to request temporary

total disability beginning November 28, 2006 through December 11, 2007 which was

apparently the date that the claimant was assigned an impairment rating.  (Tr. 5, Cl.

Ex. A, p. 16).

Respondents contended that the claimant did not sustain any injury arising

out of and during the course of his employment with Country Mart while maintaining

that the claimant’s physical problems and need for treatment were due to arthritis,
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an ordinary disease of life.  

The claimant was the only witness to testify.  The record is composed solely

of the transcript of the March 28, 2008 hearing containing numerous exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having heard

the testimony of the claimant and to observe his demeanor, the following  findings

of fact and conclusions of law are made in accordance with A.C.A. § 11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven by a preponderance of the credible evidence that

he sustained a compensable injury to his right hip which arose out of and

during the course of his employment with Country Mart as the result of a

specific incident identifiable in time and place of occurrence on or about

August 31, 2006.

4. Respondents are responsible for all medical and related treatment for

claimant’s compensable injury including, but not limited to a total right hip

replacement, and, respondents remain responsible for continued reasonably

necessary medical treatment.

5. The claimant is entitled to temporary total disability benefits for the period
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beginning November 28, 2006 and continuing through May 7, 2007 at which

time the claimant was released for his post-hip arthroplasty.

6. The issue of claimant’s entitlement to all permanent disability benefits has

been specifically reserved.

DISCUSSION

The relevant facts in this case are basically undisputed.  As will be set out

further below I found the claimant to be a hard-working, motivated and most credible

witness.  In fact, the claimant’s credible testimony is undisputed.  Although,

respondents obtained a medical opinion from its own expert, Dr. Earl Peeples, who

opined that the claimant’s hip fracture was not consistent with a single incident, but

rather the end result of a long series of events, all involving normal activities, I did

not find Dr. Peeples’ report to be persuasive.  Further, it is inconsistent with all the

medical history as well as the claimant’s credible testimony concerning a specific

event identifiable in time and place of occurrence.

I feel compelled to further point out that respondents failed to call any

representatives from Country Mart who were in a position to dispute the credible

testimony of the claimant.  The absence of testimony from witnesses identified by

the claimant, who were within the control of the employer, raises the presumption

that their testimony would have been unfavorable to respondents herein.  See,

Barnes v. Greenhead Farming, CA 07-729, Opinion delivered January 9, 2008;

citing also Rutherford v. Casey, 190 Ark. 79, 77 S.W.2d 58 (1934); National Life Ins.
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Co. v. Brennecke, 195 Ark. 1088, 115 S.W.2d 855 (1938); Canal Ins. Co. v. Hall,

259 Ark. 797, 536 S.W.2d 702 (1976); APCO Oil Co. v. Stephens, 270 Ark. 715,

606 S.W.2d 134 (1980).

The claimant, Charles Ford, testified in his own behalf.   The claimant is 75

years old.  The claimant’s primary occupation has been as a butcher, primarily

cutting meat and running a meat market.  The claimant has worked as a butcher for

55 years.  He worked for respondent, Country Mart, in Jonesboro, Arkansas,

continuously for approximately ten years.  The claimant’s job duties, a description

of the injury as well as the claimant’s course of medical treatment is set out below:

Q All right.  As the meat department manager, what were your job
duties?

A My job duties were to see that everything was done right.  The
meat was cut for the case, the case was always full.  I had two
employees that helped me with this, and I did the ordering.  I did the
scheduling.  I checked in the orders when they came in, and when I
checked them in, then I pushed them into the meat cooler, which was
my downfall.

Q Okay.  Now, let’s talk then in more detail about that.  Was there
something specific that happened there periodically, including August
31st, that caused you to work in a heavy manner?

A Yes, the meat comes in on what we call pallets.  They are like
four by four pallets.  There at the store we have a manual hand jack
that you can jack those pallets up and move them with.  Each pallet
weighs about 2,000 pounds, and that day there was one pallet on top
of another one, which meant that I was trying to move 4,000 by
myself.

Q Okay.  Now, let’s talk about the period of time prior to August
31st, 2006.  Did you have any physical limitations that would prevent
you from doing anything at work?
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A I’ve never been sick in my life.

Q Okay.

A I’ve never had any – I’ve never broken a bone in my body in 75
years except this one time.  I’ve never called in sick.  I don’t believe
in it, because with my job, there’s no one else there that could do it,
and in 55 years that I worked, I never called in sick once unless I was
in the hospital.

Q Okay.  Now, which hip was this that was injured in this
accident?

A My right.

Q All right.  Now, let’s just talk about your right hip for a minute.

A Okay.

Q Did you have prior to August 31 of 2006 any pain in your right
hip, your right knee, your right thigh, any of that area?

A I never had a pain in my body, not even headache.  I’ve never
been sick.  I’ve never had pain.  That’s why I didn’t even know what
happened when it happened, because I wasn’t used to something like
that, so I didn’t even realize that the injury was a broken bone.

Q Okay.

A I’ve never had a broken bone.

Q Who was your family doctor prior to August 31, 2006?

A Dr. McDaniel.

Q All right.  Let’s talk about these delivery trucks.  Would the
delivery trucks come periodically?

A Come three times a week, yes, sir, on Tuesday, Thursday and
Saturday.

Q And was August 31, 2006 one of those days?
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A It was on Thursday.

Q All right.  So I’m assuming the delivery truck made a delivery
that day to Country Mart?

A Yes, sir.

Q And what did you do with the items that they delivered that
day?

A Well, August 31st is the last day of the month.  We always take
an inventory of everything that we have in the market on the first day
of the month no matter what day it comes on.  So I knew that we was
going to have to count everything the next day.  So I didn’t disturb
anything on either of those pallets that were stacked up.  I didn’t try
to break them down or anything like that because then you can’t count
it, it’s all scattered out.  So I left it as it, as it came off the truck, and
I pulled it – well, they put it at my back door and I pulled it down to the
meat cooler.

Q By what means did you pull it down there?

A With that hand jack.  Those jacks, they are not the best.  They
don’t move all that easy, and if you’ve got 4,000 pounds on them,
you’ve got something like a splinter on the floor and one of those
wheels hits that splinter, you’re not going to be able to move it.  In
fact, probably 75 percent of the people, of the people that work in the
store, couldn’t move that jack – that pallet of meat by theirself.

Q And how were you able to do that physically?  What were you
doing to make that be?

A Let me just kind of show you.  It’s stacked – 

JUDGE GREENBAUM: The record won’t
conceptualize hand movements.  So, if you would – 

THE CLAIMANT: Oh, okay.

JUDGE GREENBAUM:  – the best you can,
describe what was happening.  And it looks like the
pallets were above your head?
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THE CLAIMANT: Yes, sir.

BY JUDGE GREENBAUM:

Q Go ahead.

A It was above my head and I’m six feet tall.  So it was probably
eight or nine feet high, and when I pushed – you can’t pull it because
it’s too heavy.  You have to get behind and push it.  I was pushing it,
and you have to watch out on both sides.

Q Pushing the jack pallet handle?

A Yes, sir, with the meat on it.

Q Go ahead.

A With the meat on it, with 4,000 pounds on the jack.  

Q And how far did you push it?

A It’s about maybe from here to that wall over there.

Q About maybe 30 feet?

A Yes, sir, about 30 feet.

Q Okay.

A So when I got it to the door, of course, you’ve got to open the
door, but there’s a ramp going up to that door and it’s made out of –
it’s just poured concrete on the floor.

Q You’re talking about the ramp going up to the cooler or the
freezer?

A Yes, sir.  So the ramp is there, and you’ve got to be able to
push that pallet of meat with this jack.  Well, the ramp is about maybe
a 25 or 30 degree angle.  So you’ve got to push it up there, and trying
to push 4,000 pounds up a ramp is pretty tough for anybody, and so
– but I’d done it before, so – and I didn’t want to disturb – stop the
people were working with me.  There wasn’t anyone else back there
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to help me.  So I just – but I had done this before.  So I took the jack
and I started pushing.  Of course, you can’t push it with your arms,
you’ve got to push it with your body.  You’ve got to put all your weight
behind it, put your shoulder, your hip, your legs, everything’s got to be
up against that pallet of meat in order to make it move.  So you have
to get a little bit of a run to get it up there or you’ll stall out.  But I did
stall out at the top.  So what you have to do, you have to drop the
pallet of meat on the floor, or on the ramp, and wait until you get your
strength back, and then jack it back up.  Then you have to take the
handle and push it with your body, like I say, and when you push it,
you’ve got to go with your right – or I always went with my right side.
With my right side and every ounce of energy, every ounce of weight
that I had to go behind that pallet of meat to get it up there.
Otherwise, you’re just stuck.  So I jacked the meat back up and got
my breath and hit it, and this time when I hit it, I felt that something
was wrong in my leg.  I thought at first that I had just twisted my leg,
because my knee give out on me and I almost went down to the floor.
But I went ahead and pushed it up and I got it up there in the cooler.
It hasn’t worked since.

DIRECT EXAMINATION (continued)

BY MR. WILLHITE:

Q And what did you feel, Mr. Ford, what kind of sensation did you
feel that was different?

A Pain.  The pain went all the way up to my hip down to my knee,
and my knee was hurting so bad that I could not walk, you know,
without a severe limp.  But that’s why I thought it was my knee at first,
because I couldn’t put any weight on my knee. 

Q Now, earlier you said you hadn’t had any pain, sickness,
anything in your past?

A Never.

Q Had you ever had any medical treatment on your right knee or
right hip – 

A Never.
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Q – prior to that day?

A Never.  I never, like I said, I never had any trouble, physical
problems at all.

Q What kind of medical care did you seek and when did you
receive medical care after that incident?

A Well, first, I thought I had just pulled these muscles loose in my
leg and in my knee.  I thought they were just pulled loose.  So I
thought to myself, well, if I just take care of myself and kind of baby
myself along, that this will heal itself, it’ll go away.  So I tried that for
about a month or so, five, six weeks, and I seen that it wasn’t going
to go away.  So I decided I’d better go see Dr. McDaniel.

Q And is that what you did?

A Yes, sir.

Q All right.  Did you receive some treatment from Dr. McDaniel?

A Yes, I did.  He checked my leg, and then he gave me what they
call a Z-pack.  It’s medicine that you take every day for a week, and
it’s supposed to get rid of any inflammation or whatever.

Q Did he ultimately refer you to any other physician?

A Yes, because he told me that if that didn’t do any good, if that
didn’t cure me, to come back.  So it didn’t help a bit.  I didn’t get any
better.  So I went back to Dr. McDaniel and that’s when he referred
me to Dr. Brandt.

Q And did you go see Dr. Brandt?

A Immediately.

Q And what did Dr. Brandt do?

A Well, we went through this again where Dr. Brandt asked me,
he said, “Where does your –“– of course, he didn’t have to ask me
because my leg was hurting, because I could barely walk.  And he
said, “Where does it hurt the worst?”  I said, “Well, right now my knee
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hurts worse than anything else,” but I said, “My whole leg is sore.”  So
he sent me down the hall and had an x-ray made of my knee, and
when they brought me back, he looked at the x-ray, held it up there
and he said, “I can’t see anything wrong with your knee.”  He said,
“There’s a little bit of arthritis in it, but,” he said, “that don’t amount to
nothing.”  And he said, “So I can’t see anything that would cause your
knee to be sore.”

(Tr. 11-18, lines 4-20).

The claimant’s strong work ethic is exemplified by the fact that he continued

working at all times while taking over-the-counter medications.  Again, it is

undisputed that the claimant began favoring his right side and that he frequently

complained to the store manager and co-workers about his right leg pain, but, did

not seek medical treatment until on or about October 31, 2006 when he was

evaluated by his family physician, Dr. Craig McDaniel, who in turn referred him to

an orthopedic specialist in the same clinic.  Although, the claimant’s initial

complaints related to his right knee, the history was related to moving pallets of

meat on or about August 29, 2006.  It is important to note that by history the

claimant always related his physical problems to moving the pallet of meat.  This

assertion was long before the claimant learned the true nature and extent of his

injury.  In fact, it was only after Dr. Brandt ran a diagnostic study of the claimant’s

right hip that it was determined that the claimant had sustained a fracture to the

right hip which resulted in a total hip arthroplasty.  (Cl. Ex. A, pp. 1, 5, 8).

Further, Dr. Brandt opined that the major cause of the claimant’s right hip

injury and need for surgery was the work related incident at Country Mart.  (Cl. Ex.
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A, p. 15).

Again, the claimant continued working until the hip fracture was discovered.

The claimant underwent surgery on November 28, 2006.  He was released on

May 7, 2007 to return to activities as tolerated with instructions to have repeat X-

rays annually beginning in November 2007.  (Resp. Ex. A, p. 9).

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of A.C.A. § 11-9-102(4)(A)(i)(Repl. 2002), must be established:

(1) proof by a preponderance of the evidence of an injury arising
out of and in the course of employment;

(2) proof by a preponderance of the evidence that the injury
caused internal or external physical harm to the body which required
medical services or resulted in disability or death;

(3) medical evidence supported by objective findings, as defined
in Ark. Code Ann. § 11-9-102(16), establishing the injury; and,

(4) proof by a preponderance of the evidence that the injury was
caused by a specific incident and is identifiable by time and place of
occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails to

establish the compensability of the claim, and compensation must be denied. Mikel

v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

I recognize that respondents selected doctor has opined that the claimant’s

injury is not related to a single event, but rather the end result of a long series of
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events.  Dr. Peeples disagreed with the causation opinion of claimant’s primary

treating physician, Dr. Brandt.  However, I feel compelled to point out that major

cause of the claimant’s injury is not an element of proof required to establish

compensability.  See, Williams v. L & W Janitorial, 85 Ark. App. 1, 145 S.W.3d 383

(2004). 

Rather than conduct a further analysis of the record in this cause, suffice it

to say that the claimant has established each and every element necessary to

establish compensability of this claim.  

Compensability having been determined the only remaining issue concerns

claimant’s entitlement to temporary total disability.

At the prehearing conference claimant requested temporary total disability

for approximately twenty-one weeks.  At the hearing the claimant amended his

contentions to request temporary total disability until he was assessed permanent

impairment by Dr. Brandt on December 11, 2007.  There is no credible evidence

that the claimant was within his healing period and totally disabled through

December 11, 2007.

I feel compelled to further point out that the record reflects that shortly after

being released by Dr. Brandt, the claimant underwent heart surgery which extended

his inability to return to gainful employment.  Thereafter, the claimant applied for

and began receiving unemployment compensation beginning on or about August

2007.  (Tr. 28-29).
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In view of the foregoing, I find that the claimant is not entitled to temporary

total disability after May 7, 2007.

AWARD

Respondent, Benchmark Insurance Company, is hereby directed and

ordered to pay to the claimant temporary total disability benefits at the rate of

$321.00 per week beginning November 28, 2006 and continuing through May 7,

2007.

All accrued benefits shall be paid in lump sum and without discount.

Respondents are further directed and ordered to pay all reasonably

necessary hospital, medical, and related expenses, including, but not limited to

claimant’s total hip replacement, and, respondents remain responsible for

continued reasonably necessary medical treatment.

Additionally, claimant’s attorney, M. Scott Willhite, is hereby awarded the

maximum statutory attorney’s fee on this entire award to be paid pursuant to

A.C.A. § 11-9-715.

This award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

DAVID GREENBAUM                             
  Chief Administrative Law Judge              

DG/pjb


