
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F511595 (08/26/05)

DERRICK L. FLOWERS, EMPLOYEE  CLAIMANT

ARKANSAS STATE POLICE, EMPLOYER         RESPONDENT
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OPINION FILED NOVEMBER 24, 2008

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on August 27, 2008,
at Little Rock, Pulaski County, Arkansas.

Claimant represented by the HONORABLE J. MARK WHITE, Attorney at Law, Bryant,
Arkansas and the HONORABLE DON CHANEY, Attorney at Law, Arkadelphia, Arkansas.

Respondents represented by the HONORABLE RICHARD S. SMITH, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On July 8, 2008, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

The testimony of Derrick L. Flowers - the claimant, and Steven F. Bennett, D.C., coupled

with medical reports, photographs and other documents comprise the record in this claim.  At the
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conclusion of the hearing, claimant submitted a Hearing Memorandum in Support of Expert

Chiropractic Physician testimony.  The July 7, 2008, reply brief of the respondents was received

by the Commission on September 29, 2008.  Both briefs are herein designated a part of this

record.

DISCUSSION

Derrick L. Flowers, the claimant, with a date of birth of December 9, 1957, has been

employed by the Arkansas State Police since June 1, 1980.  Claimant is currently a Sergeant with

the State Police.  Educationally, the claimant is a high school graduate with  Bachelor’s degree in

Political Science and Sociology, and a Master’s degree in Sacred Theology.  Claimant also has a

Doctorate of Ministry.

The present claim grows out of injuries received by the claimant in a August 26, 2005,

motor vehicle accident which was accepted as compensable.  The primary issue before the

Commission at this juncture is the appropriate anatomical impairment sustained by the claimant

as a result of the August 26, 2005, motor vehicle accident.  Respondents have accepted and paid

indemnity benefits to correspond with a 8% whole person rating.  Claimant maintains that the

appropriate anatomical impairment attributable to the August 26, 2005, motor vehicle is 33% to

the body as a whole.

The claimant described the mechanics of the August 26, 2005, motor vehicle accident:

I was on duty at night, traveling on a highway through the City
of Lepanto, Arkansas.  And, while traveling through the City, someone
traveling in the opposite direction turned left directly into my path.  I 
applied my breaks, and my vehicle collided with that vehicle. (T. 8).

Claimant testified that he was traveling approximately thirty (30) miles per hour at the time of
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the accident.  The testimony of the claimant reflects that while he felt a “jolt”at the time of

impact he did not experience any pain until later.  Claimant’s testimony reflects that he

experienced pain in his low back and neck as well as headaches.  

The claimant received for the injuries growing out of the August 26, 2005, accident under

the care of Dr. Steven F. Bennett, D.C.,.  In describing the nature of his treatment relative to the

injuries growing out of the motor vehicle accident, the claimant testified:

Several examinations by Dr. Bennett.  Those examinations 
involved therapy, massages, some type of machine was used to manipulate 
my muscles, chiropractic examinations.  I also received a MRI.  That’s all
I can recall at this time. (T. 9).

Claimant’s testimony reflects that the treatment rendered by Dr. Bennett improved his condition. 

The testimony of the claimant reflects that he continued to treat with Dr. Bennett for his residual

symptoms attributable to the August 26, 2005, accident.  Claimant explained:

Because I’m still dealing with pain, and whatever he can do to 
help me with this pain, to relieve it, that’s why I continue to go - to 
receive treatment. (T. 18).

The testimony of the claimant reflects that he experiences pain in his low back daily, although it

varies from day to day and is not dependant on his activity level.  Further, the claimant testified

that from time to time in his neck and headaches.  In describing the neck pain claimant testified:

The neck pain is infrequent, and I don’t know what triggers it,
but it comes and it goes.  And it’s the same way with the headaches.
They’re both infrequent. (T. 11).

The claimant does not take prescription medication.

As noted above, the claimant continues in the employment of respondent, however is not

performing the same job as at the time of the August 26, 2005, accident, which was a Highway
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Patrol.  The claimant is now working in Administration, which is off the streets.  Regarding the

present job assignment claimant observed that does not require as strenuous activities as the

Highway Patrol assignment.  

Claimant testified regarding impact the residuals of the August 26, 2005, motor vehicle

has on his present physical activity level and life style:

Yes, they have.  I have to basically give more thought to the
activities that I’m interested in participating in.  For example, I’ve got
a daughter that plays softball.  I can’t risk throwing a softball to her 
without fear of aggravating the injury even more; I have to be careful 
about sitting - making sure before I sit in a particular chair, it’s got enough
back support for me; can’t go to a football game and sit without having
some kind of - or any kind of games, any kind of sports activity, even
just to watch, without proper back support.  I just have to limit my activity
because I don’t want to do anything to aggravate - to aggravate the injury.
(T.19).

On January 23, 2007, the claimant underwent an evaluation by Dr. Barry D. Baskin at the

request of respondents.  Claimant denies that he described or characterized  the August 26, 2005,

motor vehicle as being fairly minor.  While the record reflects the presence of two (2)

photographs of the vehicle the claimant was operating at the time of the August 26, 2005,

accident claimant offered the following description of the damage to the vehicle:

Damage to the right front fender, hood, and I can’t recall any 
damage that was underneath the hood at that time.  I can’t recall whether
the windshield was damaged or not. (T. 31).

The claimant acknowledged sustaining a prior injury to his back within the course and

scope of his employment in the 1980's when lifting a suitcase from the trunk of a vehicle.  At the

time of the afore the claimant was working in Executive Protection Detail, which provided

service to the Governor of Arkansas in the form of protection and transportation.  The claimant



5

sought and obtained treatment under the care of Dr. Bennett for the back complaint, which

resolved after a period of approximately six (6) weeks.  Claimant denies that he sought or

obtained treatment under the care of Dr. Bennett relative to his back between the time the 1980's

back injury resolved and the August 26, 2005, motor vehicle accident.

The claimant testified regarding the January 23, 2007, visit to Dr. Baskin, to include the

actual physical examination and their conversation:

Well, I do recall going to his office and being escorted back
to a examination room.  I sat down in a chair for about maybe five 
(5) or ten (10) minutes, and sometimes the longer I sit, the more pain
is caused and sometimes that pain is relieved by standing.  So I stood
up, sat down again for a few minutes, stood up, and finally I laid down 
on the table to just completely relieve the pain.  And after about forty-
five (45) minutes, almost an hour later, Dr. Baskin came in.  While I
was laying on my stomach, he walked in and extended his hand toward
me to shake his hand, which was difficult, because I had to reach underneath
to reach and shake his hand, and then I did, and I repositioned myself 
on the table, sat there.  And, at that point, I just remember him use a -
I must have taken off my shoes, because I do remember him using a needle
or something to prick my feet to - for some reason - and then I know he 
used a little rubber mallet to hit my knees, I suppose for reflexes.  I was 
uncomfortable on that table, simply because on the table, there’s no back 
there.  And I just want to say that I’ve got a lot of respect for physicians
that if they tell me to do something, I’ll do it, so I didn’t even complain
about having to sit up on the table without back support.  Eventually, I 
recall him asking me to stand; I stood.  I recall him asking me to twist to
the left and then to the right, and I also recall him asking me to bend over 
and touch the floor, and I did my best to do exactly what he told me to do.
(T. 33).

Claimant characterized his conversation with Dr. Baskin following the examination as a

conversation about life. (T. 34).

The testimony of Dr. Steven Bennett reflects that his occupation is that of a chiropractic

orthopedist.  Dr. Bennett’s testimony reflects, regarding the afore:
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I went to the undergraduate school at University of Arkansas 
at Little Rock.  After I finished there, I went to a four (4) year program
for my chiropractic degree.  After I finished that, I went on for another 
three (3) year post-graduate program board-certified specialty in chiropractic
orthopaedics, which basically is the non-surgical treatment of injuries and
rehabilitation and treatment of injuries of a non-surgical form. (T. 42-43).

Dr. Bennett has been a chiropractic physician in excess of twenty-five (25) years.  Regarding the

focus of his practice as a chiropractic orthopedist, the testimony of Dr. Bennett reflects:

Well, I treat a lot of trauma injuries.  This can be anything from 
motor vehicle collisions to falls to sports injuries, so we treat a variety 
of different things, but most of them deal with the musculoskeletal areas
where people have injuries that are non surgical and they need treatment
and rehabilitation. (T. 43).

Regarding his certification which qualify him to treat and render expert testimony with respect to

the claimant’s claim - impairment rating - Dr. Bennett testified:

Well, I have a  - I’m certified in impairment rating by the Los
Angeles Chiropractic College.  I’ve had my certification in that for years,
and have continued to take studies in that when things change.

*       *       *
I have certification - my Diplomatic Degree in Chiropractic 

Orthopaedics, obviously helps me a lot.  I have also certified in advanced
study of whiplash injuries, trauma injuries, form the San Diego Spine 
Institute or the Spine Research Institute of San Diego.  I also have 
certification in spinal trauma by the International Chiropractic Association.
I am - I have a certification as a low-impact accident reconstructionist
from the Spine Research Institute of San Diego.

  *       *       *

And I’m also certified in the advanced study and diagnosis of the
clinical management of acceleration de-acceleration injuries which, again,
deals with trauma from motor vehicle accidents.  And I’ve also participated 
in crash studies with General Motors, San Diego Spine Institute, and Texas
A & M, where we actually took volunteers and did various crash studies to 
measure G-forces, impact, and collision vectors, to determine at what point
people received injuries. (T. 43-45).
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The testimony of Dr. Bennett reflects that he is familiar with the Fourth Edition of AMA

Guides, and that he utilizes the Guides in his practice.  Dr. Bennett’s testimony reflects that

during his 25 years of practice he has been actively involved in treating patients involved in

motor vehicle collision trauma.

Dr. Bennett testified that he first saw the claimant as a patient in the 1980's with a

complaint of a back injury growing out of an incident of lifting a suitcase at work.  Dr. Bennett

noted that the claimant’s treatment went well and that he was released to full duty with no

impairment.  The claimant was never taken off work for the injury.   Dr. Bennett’s testimony

reflects that he never saw the claimant again until the August 2005 injury.

For the injury growing out of the August 26, 2005, accident, the claimant was diagnosed

by Dr. Bennett with lumbar radicular neuralgia - lumbar disc injury, and a lumbar sprain/strain to

the muscles.  Dr. Bennett testified that the disc injury assessment of the claimant:

From the  - he had all the indications.   He had some disc
degeneration on his x-rays.  He also had indications from his 
orthopaedic and neurological testing that we did on him that he had
a disc injury.  And then, also, his symptomatology, he had pain
radiating specifically into the L5 dermatome.  And so, that indicates,
usually, a nerve root that’s being irritated.  So we did that.  A little
later on, because of the ongoing problem not resolving the way that
we thought that it should as fast, we wanted to - we did an MRI, 
which confirmed not only did he have a disc herniation that was 
more that just a bulge, he had disc herniation and he also had a torn
disc.  So he had, on two (2) different levels, one (1) with a herniation
- I believe that was at L5-S1, and then I believe the L4-L5 was the 
disc tear.  So he had two (2) different levels. (T. 47-48).

Dr. Bennett further testified regarding the claimant’s injury growing out of the August 26, 2005, 

motor vehicle accident:
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Yes, sir.  One of the things that I was going to say - on the 
diagnosis, he also had a cervical diagnosis, which is the neck, which 
he was diagnosed with a cervical sprain/strain, that means muscles, 
tendons, ligaments being injured; headaches, and a cervical hypo-
lordosis, which is a loss of the normal curvature in the spine that he 
had. (T. 48).

Dr. Bennett explained the possible causes for the loss of curvature of the spine:

Well, there’s several factors.  One (1) can be simply muscle 
spasms at the time can cause that.  Typically, if it’s muscle spasms,
is the muscle spasms resolve, the curve returns.  The other thing can
also be ligament damage.  When ligament damage occurs, the inner
lying structures that hold these vertebra in the proper position is no
longer - the integrity of those ligaments have been damaged; they won’t
hold it in its proper position, and then you have the straightening of 
that curve, or even a reversal, but his was a straightening. (T. 48-49).

Dr. Bennett assigned a permanent impairment rating to the claimant, base on the AMA 

Guides, Forth Edition, as a result of the injuries growing out of the August 26, 2005, motor 

vehicle accident.  Dr. Bennett testified regarding the methodology and the application of same 

utilizing the AMA Guides, Forth Edition, in arriving at the claimant’s impairment rating:

In Mr. Flowers’ situation, there was multiple things that took
place to arrive at his impairment rating.  We looked at MRI results, x-
ray results; we did videothoroscopy, which is x-rays in motion to evaluate
the integrity of the joint movement in his neck.  We took all of these 
factors, we put them together; we also did other diagnostic test that would
consist of what’s called computer inclinometers and dynamometer testing.
And, basically, what that is, is if you have somebody just move back and
forth, there’s a lot of subjectivity to that.  So, what - and if you test 
somebody’s muscle strength, and I just walk up and test them, there’s 
some subjectivity to it because the research shows that me just testing 
somebody manually, until they lose about fifty percent (50%) of their
strength, you’re not really gonna be able to see that they have much strength
loss.  What we do is, according to the Guides, they have said that the most
accurate objective form of testing is through computerized inclinometers,
which measures range of motion.  What that does is it measures movement.
Like, if I just want to isolate the neck, it will measurement of the neck and,
if I move my shoulders downward, which would make it seem like I got 
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more movement, it will take out the shoulder movement.  That way, it 
isolates only the area that you’re wanting to test.  And so the Guides 
say that that’s the most objective, so we test with the inclinometers to 
get an accurate range of motion.  We also test with dynamometers, which
are computerized, which can measure loss of muscle strength.  Whereas,
manually testing it with just me walking up and testing somebody for
their strength of their biceps, have to lose at least fifty percent (50%) 
before you can really tell a difference.  With the computers, they’re able
to detect the difference at ten percent (10%) or less, even with it.  So,
we get a lot more objectivity.  Plus, within the computers, there’s soft-
ware that we repeat these multiple times in the same setting so that it
validates whether or not this patient is giving a true valid effort.  If the 
patient’s not giving a valid effort, it will say, no, there was not a valid 
effort given.  And so, in that situation, we know that that patient - maybe
pain, maybe not trying, maybe trying to fool the test - there was no valid
effort.  So it gives us very good objectivity to be able to evaluate a patient.
(T. 49-51).

Dr. Bennett noted that he disclosed the manner in which he arrived at the claimant’s impairment 

rating in a November 9, 2006, correspondence to respondents.

The testimony of Dr. Bennett reflects that he had an opportunity to review the January 23, 

2007, report of Dr. Baskin regarding the evaluation of the claimant.  Dr. Bennett provided his 

assessment of the evaluation and report of Dr. Baskins. (T. 66-70).  Dr. Bennett acknowledged 

that in the instance of Dr. Baskin’s evaluation a records review, examination, and 

interview with the claimant were all had. (T. 104).

The record reflects the presence of September 20, 2006, correspondence of Dr. Bennett to

the claimant’s attorney in which a 34% permanent impairment to the body was assessed the

claimant base on the AMA Guidelines to the Evaluation of Permanent Impairment, Fourth

Edition.  The correspondence noted that the claimant’s impairment was base on permanent

damage to the cervical and lumbar spinal regions involving injuries to the discs, ligaments,

muscles and cervical nerve roots. (RX. #1, p. 3).  In a November 9, 2006, report to respondents,
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Dr. Bennett set forth the specific pages and table utilized from the AMA Guides, 4th Edition, is

arriving at the claimant’s anatomical impairment.  The report reflects:

Due to the injury to the lumbar disc at L4-L5 and L5-S1 there is an 
8% whole person impairment.  This can be found on page 113, sub-
heading II, and letters C and F. (RX. #1, p. 4).

A November 19, 2006, clarification from Dr. Bennett to respondents relative to the claimant’s 

impairment rating reflects, in pertinent part:

Going back to the other areas of impairment, if they are all combined
utilizing the combining tables in the AMA Guides while omitting the 
range of motion impairments, Mr. Flowers is left with a 33% while 
person impairment. . .    (RX. #1, p. 7).

On January 23, 2007, the claimant was evaluated by Dr. Barry D. Baskin at the request of

respondents.  The report regarding the evaluation reflects the claimant’s chief complaints as pain

in the left low back, occasional numbness and tingling in the feet and hands, and infrequent

headache.  Dr. Baskins’ report addresses the results of the claimant’s prior diagnostic studies, as

reflected in the records of Dr. Bennett and other providers, to include those findings relative to

the claimant’s cervical spine.  The January 23, 2007, report of Dr. Baskins further reflects in

pertinent part:

PHYSICAL EXAMINATION: Mr. Flowers is a pleasant, cooperative,
6 feet 4 inch, 300 pound, African-American gentleman who is in no 
apparent distress.  BP: 118/80.  Pulse: 76.  Respiration: 16.  Mr. Flowers
is casually dressed.  He is noted to enter the office with a normal gait, 
without use of an assistive device, without any limp.  His neuromuscular
exam reveals cranial nerve to be intact.  Deep tendon reflexes are 2+ and 
symmetric. He has negative Hoffman’s reflex. Withdrawal plantar responses.
He has good muscle mass in all four extremities.  There was no atrophy.
He has normal posture.  His cervical spine does not reveal any excessive
kyphosis or lordosis.  He has good range of motion in all planes.  He can 
turn his head over his shoulder, left, right, and also has good lateral bending,
good flexion and extension.  No muscle spasm was palpable in the cervical
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spine.  He has normal dorsal spine without kyphosis or scoliosis.  No
scapular winging was noted.  He has full scapular excursion.  He has 
normal muscle in the shoulder girdles.  He is a very muscular, broad-
shouldered, stocky individual.  His lumbar spine reveals normal lordosis.
He has full range of motion.  I asked him to bend over comfortably as
far as he could and he was able to bend over and easily put his fingers 
down to the floor with his knees extended.  He has full range of motion
in the lumbar spine in flexion, extension, lateral bending and rotation.
There were no deficits.  Hea has a negative straight leg raise.  He has 
negative Patrick’s test.  He does not complain of sciatic or significant 
low back pain.  His lumbosacral spine did reveal some diffuse tenderness
to palpation in the lumbosacral junction down over the PSIS area bilaterally.
His muscle strength was gauged to be 5 out of 5 in all muscle tested.
Sensation was intact to pinprick, and light touch throughout.  He had a 
subjective sensation of numbness in the hand, but he could distinguish 
sharp from dull easily in the hands and the feet throughout.

IMPRESSION:   Mr. Flowers is a nice 49 year old gentleman who was 
involved in a motor vehicle accident on 8/26/05.  His MRI scan done on 
10/4/05 revealed his to have disc desiccation at L4-5 with mild diffuse 
disc bulge, early facet degenerative changes resulting in mild to moderate
bilateral foraminal narrowing, a small broad based central disc protrusion 
with associated annular tear and disc desiccation and degenerative changes
also at L5-S1 with a broad based left paracentral disc protrusion impinging
on the ventral aspect of the left L1 nerve root.  Mr. Flowers has a normal
neuro exam.  His reflexes are symmetric.  His strength is good.  This 
gentleman has evidence of degenerative changes that were noted, including
facet hypertrophy and disc desiccation on his MRI scan, which was done
approximately 5 weeks after his motor vehicle accident on 8/26/05.  These
changes indicate that this patient had preexisting degenerative disc disease.
He does have annular tears at 2 disc levels with a central disc protrusion 
at L4-5 and degenerative disc disease at L5-S1 with a broad based left 
paracentral protrusion and bilateral foraminal narrowing.  He has no evidence
of muscle atrophy or sensory deficit on exam, although he does complain of 
numbness in his hands and feet.  My impression of the numbness in the 
hands is that it is likely due to carpal tunnel syndrome.  He has been given
a fairly significant impairment rating based primarily on DMX x-rays by 
Dr. Bennett.  He has been rated on his neck and lumbar spine.  He has no
complaints of cervical pain at this time.  On his pain drawing, his cervical 
spine is not even marked.  When asked what is bothering him, he doesn’t 
suggest that his neck is hurting.  His range of motion is excellent in the 
cervical spine and the lumbar spine.  My overall impression is that Mr. 
Flowers was involved in a motor vehicle accident, that he describes as 



12

fairly minor, n 8/26/05.  He does have some objective findings in the 
lumbar spine.  These objective findings, I believe, in large part were 
preexisting given that they were noted within 5 weeks of the date of his 
accident and appear to be mostly degenerative in nature with disc 
desiccation, as well as facet changed.  These are the typical arthritic 
changes that one would expect to see in a 48 or 49 year old gentleman of
this stature, who has led an active lifestyle.  Given the fact that we have 
no imaging studies fo Mr. Flowers’ back preceding the motor vehicle 
accident of 8/26/05, I cannot say that some of the changes noted, in particular
the disc protrusions, were not caused, at least in part, by the motor vehicle
accident.  Degenerative disc are more prone to injury than healthy disc.  
It is my opinion that Mr. Flowers has reached maximum medical 
improvement.  He is moving well, has normal strength, normal sensation
on exam, and overall a normal neuro exam.  I do not predict any additional
treatment would be required for Mr. Flowers for his injury related to the 
8/26/05 accident.  I would recommend that he take part in an active home 
exercise program.     .      .

Mr. Flowers does have some degenerative changes in his lumbar spine but,
again, I cannot say with reasonable medical probability that some of those
protrusions were not caused by the motor vehicle accident.  Using the AMA
Guidelines Fourth Edition, page 113, table 75, Mr. Flowers would have a 
7% impairment to the lumbar spine based on the L5-S1 degenerative disc 
with a broad based disc bulge and protrusion paracentral in nature causing
bilateral foraminal narrowing.  Again, this may have been preexisting , but
I can’t say for certain.  He would have an additional 1% impairment to the 
L4-5 level, giving him a total of 8% permanent partial impairment to the 
whole person based on his injuries sustained on 8/26/05.  Mr. Flowers does
not have any impairment to his cervical spine. (RX. #1, 10-11).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the applicable statutory provisions and appropriate case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On August 26, 2005, the relationship of employee-employer-carrier existed 

among the parties when the claimant sustained injuries arising out of and in the course of his
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employment. 

3. On August 26, 2005, the claimant earned wages sufficient to entitle him to weekly

compensation benefits of $466.00/$350.00, for temporary total/permanent partial disability.

4. The claimant’s healing period ended on September 8, 2006, as a result of the 

August 26, 2005, compensable injuries.

5. The claimant has a permanent physical impairment in the amount of 8% to the 

body as a whole as a result of injuries suffered in the August 26, 2005, compensable accident. 

6. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the injury of August 26, 2005.

CONCLUSIONS

The compensability of the claimant’s August 26, 2005, injuries growing out of a vehicle

accident is not disputed.  The primary issue before the commission at this juncture is the extent

of the claimant’s anatomical impairment relative the injuries growing out of the afore motor

vehicle accident.  Claimant maintains that he has sustained a 33% permanent physical

impairment as a result of the injuries growing out of the August 26, 2005.  Respondents take the

position that the extent of the claimant’s anatomical impairment is 8% to the body as a whole,

which they have accepted.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provisions.  As noted above, the

compensability of the claimant’s August 26, 2005, injuries growing out of a motor vehicle of the

same date is not disputed.  
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Dr. Steven F. Bennett, D.C., has been the claimant’s treating physician relative to the

injuries growing out of the August 26, 2005, accident, and has assessed a 33% whole body

impairment attributable to same.  The claimant was evaluated by Dr. Barry D. Baskin at the

request of respondents and assessed with a 8% whole body impairment attributable to the August

26, 2005, motor vehicle accident.

Ark. Code Ann. §11-9-704 (c)(ii)(B), provides that any determination of the existence or

extent of physical impairment shall be supported by objective and measurable physical or mental

findings.  Ark. Code Ann. §11-9-102 (16)(A) provides, in pertinent part:

(i)   “Objective findings” are those findings which cannot come under 
the voluntary control of the patient.

(ii) (a) when determining physical or anatomical impairment, neither a 
physician, any other medical provider, an administrative law judge, the 
Workers’ Compensation Commission, nor the courts may consider 
complaints of pain.

(b)   For purpose of making physical or anatomical impairment ratings
to the spine, straight-leg-raising test or range-of-motion tests shall not
be considered objective findings. 

In the instant claim, both Dr. Bennett and Dr. Basakins have utilized the AMA Guidelines 

to the Evaluation of Permanent Impairment, Fourth Edition, as the basis for claimant’s

anatomical impairment growing out of injuries attributable to the August 26, 2005, motor vehicle

accident.  While it is undisputed that the claimant received chiropractic treatment relative to his

cervical spine as well as his lumbar spine, the evidence preponderated that the cervical spine

complaint has not resulted in any permanent impairment.  Although there was much discussion

regarding the claimant relaying or failure to relay complaints of pain during his January 23, 2007,

evaluation by Dr. Baskin, the above cited statute clearly prohibits consideration of complaints of
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pain in determining physical or anatomical impairment. 

The evidence preponderates that the more credible impairment rating relative to the

residual of the claimant’s August 26, 2005, compensable injuries, in accordance with the

mandated statutory provisions, is that generated by Dr. Baskin in his January 23, 2007,

evaluation and examination of the claimant, which is 8% to the body as a whole.  The claimant

has failed to sustain his burden of proof by a preponderance of the evidence that his anatomical

impairment growing out of the August 26, 2005, compensable injuries is in excess of 8% to the

body as a whole.  The claim for permanent disability benefits to correspond to an anatomical

impairment in excess of 8% to the body as a whole is respectfully denied and dismissed.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE

   

 


