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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On August 19, 2008, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The

Pre-hearing Order reflects stipulations entered by the parties, the issues to be addressed during

the course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The testimony of Herman Fisher - the claimant, coupled with the June 6, 2008, deposition

testimony of Dr. Kenneth Dewayne Eubanks, along with medical reports and other documents
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comprise the record in this claim.

DISCUSSION

Herman Lavant Fisher, the claimant, with a date of birth of April 24, 1969, is a high

school graduate of Southland High School, in Cardwell, Missouri.  The testimony of the claimant

reflects, regarding his employment history:

Well, in high school I worked at the car lot, when I graduated
I cut meat, I went from there to working on the farm, seasonal work, 
then learning a trade in welding through a company, and I did that until
I went to school for truck driving, which was MDR at that time.  They
were their own company.  I was trained through them.  I worked for 
them a little while and went to over the road driving for another company,
Steadfast, and then I was hired for Central in 1990. (T. 8).

Claimant corrected his date of employment with respondent as 2000.  In describing his job duties

during his initial employment by respondent-employer claimant testified:

I was hired to P&D, which is a local, you run local, picking up
and delivering to different stores around northeast Arkansas.  I did that
for about three years and a line job came open and . . 

Yes.  Line driving.  I asked if I could have it and it was approved
and so I started driving to Dallas. (T. 9).

Claimant testified that he started the over-the-road line driving job in 2004.  Claimant testified 

regarding his schedule since beginning the line drive job in 2004:

I was, I drove to Dallas, well, it was a 6/4 schedule.  You were
home every day, when you went to Dallas you would get a load and
they would send you somewhere else, Oklahoma City, just varied, and
then you would come back in to Dallas and then come back to Jonesboro.
(T. 9-10).

Claimant noted that his trips were always two day trips.  The claimant, who was hurt on January 

16, 2006, testified regarding the physical demands of his job with respondent-employer:
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Well, you would, a lot of driving, a lot of sitting, but I 
mean, you would have to work the docks some, which you would
get on and help load your truck or here in Jonesboro, now, in Dallas
you weren’t able to do that.  You had to sit and wait for your load to
be loaded and then you wen tout and hooked them up, but it just 
consists of a lot of driving, a lot of sitting.  There is, from the terminal
it varies on whether you touch freight or not.  My route, I did touch a 
lot of freight. (T. 10).

Claimant testified that other aspects of his job that were physically heavy included loading and

unloading freight, as well as the bending over entailed in moving freight.  

The testimony of the claimant also characterized the mechanism of putting his trailer

together as a physically demanding aspect of his job.  Regarding the afore, the testimony of the

claimant reflect:  

Yes.  Actually, I pull dollys, there is a converter or we call dolly
that you put in between the two trailers and hook the two trailers up.  It
does consist of you pulling and rolling the dolly around.

Well, the dolly has four wheel and it has a long neck with a pull
on it, and aderons and weights about 3500 pounds, and you roll it around,
actually you put it, you back it up with your truck but then when you go
get your lead truck and you come back, sometimes you will bump it and
you will move it so you will have to go pull up a little bit and go back there
and move it by hand.  Usually its on concrete so it’s a little easier.  Some-
times it not.  And you just hook your trailers up and take off. (T. 11).

In describing the equipment used in the discharge of his employment, claimant’s 

testimony reflects:

The lead pup is your heavy, when you are pulling pups [trailers]
you have to get the weight within five or six hundred pounds of each 
other, your rear pup is the light pup. (T. 13).

Claimant added that both trailers or pups are connected to the dolly, which is between the 

trailers.  
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The claimant testified regarding the mechanism of his January 16, 2006, compensable

low back injury:

I had come in to work that afternoon, as normal.  I had been doing
this for a long time.  I went out, I was gave the two trailer numbers, I went
out, I hooked up to the dolly, I backed it to the rear pup and then went and 
found my lead pup and then brought it back, backed it into the dolly to get
it up underneath the rear pup.  Well, I had bumped it like everybody does
and so I got out and pulled the dolly with my hands over and when I did it
popped and . .   .

My back popped.  And I was afraid to let go because I knew it
was gonna hurt, I just knew it, but I had to let go and when I let go it 
was pretty bad. (T. 12).

Claimant further testified:

Well, when it first popped, like I said, I knew it was going to hurt 
but I wasn’t hurting at that moment.  As soon as I let go of the dolly, cause
I had went ahead and dropped on the pendal, and the pain had shot down
the leg and across the back. 

But after I let go I went inside and I informed my supervisor, which
was Dustin, told him, he asked me if I needed to go to the hospital.  I said,
well, there is no one to run the run so I had to go run the run that night.  So
I went and ran the run, which I went to Little Rock, at that time I was on 
that run, I wasn’t on the Dallas run.  I ran to Little Rock, I came back, and
which it was still early in the morning.  The boss hadn’t made it so I left
the trailer and truck hooked up.  I didn’t unhook it.  I got in my vehicle,
I went home, couldn’t get out of the vehicle when I got home, and that’s
when we called, you know, the boss was actually in then.  I called and he 
told me I needed to go see the company doctor. (T. 13-15).

The claimant was seen by Dr. Entosh, who referred him to physical therapy after

obtaining an MRI.  The testimony of the claimant reflects that following the physical therapy he

return to work, however was unable to be there for more than two days before having to come

back off.  Claimant’s testimony reflects that the workers’ compensation adjuster scheduled an

appointment to be seen by Dr. Eubanks.  Thereafter, claimant commenced his medical treatment
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under the care of Dr. Eubanks.

Claimant’s testimony reflects that at the time of his injury he earned $80,000.00, annually

in the employment of respondent-employer.  Claimant explained how he was paid:

Actually you are paid by the hour and by the mile.  The hourly
wages is like when you are hooking you pup up or if you are working
the dock loading freight or if they send you to a place nearby to pick up
freight for them that needs to leave that night, you are paid by the hour
there.  Once you received your dispatch, then you are paid by the mile.
If you had to stop in Little Rock to get freight, the mileage stopped and
the hourly kicked in and once your took your dispatch again, your mileage
kicked back in. (T. 16).

Claimant testified that he earned about $25,000.00, annually when he did P&D driving.  

Claimant testified that about the time he commenced his treatment with Dr. Eubanks he

began receiving appropriate workers’ compensation indemnity benefits.  Claimant’s testimony

reflects that he came off work in February 2006, when he commenced his medical treatment with

Dr. Eubanks.  

The testimony of the claimant reflects that he underwent surgery under the care of Dr.

Eubanks on May 8, 2006.  Following the surgery claimant testified:

After my surgery we did a follow up, I was still in therapy I 
believe it was, it was either therapy, I had done, yeah, physical therapy.
I left and went to him and told him I needed to get back to work and so
he put me on light duty and gave me a note, I went back, and that was 
in July.  I worked for about six days and I couldn’t do it any more.  I had
to come back off and to back on comp. (T. 17-18).  

Claimant testified that he attempted to return to work on July 20, 2006, noting that while 

he continued to experience pain, he had a family to support and needed to get back to work.  

Claimant’s testimony reflects that he was placed right back on the line drive job upon his return.  

The testimony of the claimant reflects regarding the six (6) days of his return to work: 
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The guy that was running my run volunteered to stay on my run
to make sure that I could keep doing my job so I took the Little Rock run
for those six days, which they did accommodate me down there at Little
Rock, I didn’t have to do a whole lot of freight moving, I just had to sit
the two and a half hours drive, hooking up, I still had to hook up.  I did
that and I just couldn’t take it, it just got . .   . 

I couldn’t sit for a long period of time.  I would have to pull over
when I could find a safe place and get out and walk around because the 
pain down the right leg was just, it just hurt, it really did, it just hurt a lot.
It kept me in an uncomfortable position all the time.  Every pothole, just,
even though it was an air seat, I could still feel it.  It just hurt.  And there
wasn’t anything that they could give me to do until we could figure out if
I was gonna be able to recoup to where I could do my job.  There was no
light duty in this profession, there just isn’t.  You either do your job or
they will find somebody that will. (T. 18-19).

Claimant explained that he had a conversation with his supervisor regarding light duty work:

Now, I talked to Dustin, which was the supervisor.  I believe Mr. 
Gary Wicker was out of town at that time.  I had talked to him, he had,
apparently he had called him there was nothing for me to do on the dock
because it required lifting.

No, that is what I was told.

Dustin.  And the rest of, you had to drive and I just couldn’t sit
behind the wheel and drive, so there was just nothing I could do. 

I actually had spoke to Mr. Gary Wicker, he kept inquiring, asking
me when I was coming back because he needed me back.

*       *       *

And he had asked me if I was able to come back any time soon
and I said not right now, that I was still hurting, and I asked him if there 
was anything I could do to get off workmans’ comp to actually work for
the company and he said no. (T. 19-20).

Eventually, the claimant’s employment with respondent-employer was terminated. 

Claimant’s testimony reflects, regarding the afore:
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Actually I received a letter in the mail, said that I was terminated,
and their policy, which I had called Waco, Texas and talked to them about
it, they said their policy says that if you are not working within twelve 
months from, you are just terminated, so, cause they fill your run up to 
twelve months but after that they will find someone else. (T. 21).

Claimant’s testimony reflects that he did not return to treat with Dr. Eubanks, but instead

was sent by respondents to Dr. Kornblum, Dr. Braden, and a Dr. Mays.  Claimant was seen by

Dr. Kornblum on one occasion during which time the subject of additional surgeries was

discussed.  The claimant testified that he was seen at the pain clinic four or five times.  Finally,

claimant’s testimony reflects that he was seen by Dr. Braden three times.

Claimant asserts that he is physically unable to return a truck driving job that was

anything similar to what he was doing in the employment of respondent-employer.  Claimant

maintains that while he is not any worse physically than he was in July and August 2006, he is

not any better.  

The testimony of the claimant reflects that since he is unable to return to his old job, he

has return to school and is currently enrolled at Crowley’s Ridge College in Paragould.  Claimant

explained:

It’s a Crowley’s Ridge College.  It’s a Christian college, I’m 
actually there, going to major in biblical studies. (T. 23-24).

The claimant is in his sophomore year and earning a little income:

In school we are allowed to go to small congregations and 
substitute preaching, the preacher, and so we do that and we get paid 
every time we do that.  Its usually around a hundred dollars.  And we
get, I’ve got to do that once so far.  I am certified to perform weddings
and I have done a couple of those. (T. 24).

Claimant testified that as he progress into his senior year of school he expects further changes.  
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Regarding his expectations within a year and a half or two years, claimant’s testimony reflects:

Well, I’m hoping to be able to get into a small congregation 
and do some Wednesday’s devotionals or teachings and Sundays too.
A lot of seniors do that now.  I’m hoping that I can get to do that when
I become a senior. (T. 24).

As a senior, claimant testified that he anticipated his yearly income as a result of the above- 

mentioned activities to be around $10,000.00.  

The testimony of the claimant reflects that he should graduate from college in 2011.  

Following the afore, claimant’s testimony reflects:

I should have a bechelors degree at that time and I’m hoping
to get a congregation and be a preacher for a congregation, a small 
congregation, and hopefully grow and just hopefully grow into a bigger
congregation. (T. 25).

Claimant testified that on an averaged someone coming out school and starting a full time

ministry in a small congregation could expect to earn around $25,000.00 to $30,000.00, annually. 

Regarding the average salary for a minister in the area of the claimant’s location eight to ten

years out of school, claimant testified:

It would probably be in the $35,000.00 area then.  If you move
to a bigger congregation you may increase some, it could go up to $45,000,
$50,000 a year. (T. 25).

Claimant testified regarding the accommodations which allow him to attend classes all

week:

Well, actually, they do some accommodations for me.  Actually
I don’t have to walk as much, I actually get to drive on campus, which
isn’t very far.  In class I do get up and stand, in the back of the class, on
days.  There are some days that I am able to sit, but they work with me the
best they can.  I try not to bring attention in class.  I sit up front when I 
get to sit but most of the time I’m in the back standing up against the wall.
The notes that we have in class, they did give me, if I’m standing where I 
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can’t take notes, they give me a copy of the notes. (T. 26).

Claimant’s testimony reflects that he continues to have pain radiating down the leg.  Claimant

does drive to school, estimating that he is able to sit and drive up to 25 to 30 miles.

Claimant filed for Social Security Disability benefits, was denied a couple of times and is

now awaiting a hearing.  

Claimant asserts that he did not receive any appreciable relief from his symptoms

following the May 8, 2006, surgery by Dr. Eubanks.  Claimant concedes that his back condition

has improved somewhat over what he felt prior to the surgery.  Regarding the surgery, the

testimony of the claimant reflects:

Well, I don’t know if the surgery corrected it.  It may have
been over time, trying to heal, I mean, its not a constant all the time
like it used to be, like when it first happened.  I mean, it still hurts
but I don’t know, maybe the, over time you just kind of adapt to it.
(T. 28).

Claimant acknowledged that he received immediate benefit from the surgery, however it was not 

long lasting.

The testimony of the claimant reflects that he has not worked since July 26, 2007 (6),

aside from some preaching.  Claimant testified that he has looked for work since the afore,

having filled out applications but never receiving call backs or anything.  The testimony of the

claimant reflects that in 2008, he applied for a meat cutting position at a grocery store which paid

probably $20,000.00, annually.  The claimant also submitted an application at Hollywood Video,

a positions which paid probably $15,000.00, however never heard anything from them. 

Claimant testified that he last went to a doctor for his back pain in May 2008, when he

was seen by Dr. Mays at Mays & Schnapp Pain Clinic.  The testimony of the claimant reflects



10

that during the May 2008, visit, he was prescribed medicine and that nerve blocks were

performed.  The nerve block performed in May 2008, by Dr. Mays was the third one that he has

done of the claimant. Claimant added that the nerve blocks are not working.  Claimant testified

that he has no return appointments scheduled with any doctor. 

The claimant testified that he enrolled in collage in August 2007.  Claimant is now

carrying 14 hours.  During his first year enrollment claimant carried 12 his first semester and 14

hours his second semester.  Claimant lives in Paragould and the college he attends is also in

Paragould.  Claimant attends classes Monday through Friday..

Claimant concedes that during his December 2007 deposition he indicated that he wanted

to go to college and expressed an interest in teaching mathematics.  The testimony of the

claimant reflects that the change in mind and his present direction was the product of God. 

Regarding his understanding of the earnings and salaries of ministers claimant testified:

Actually last semester I had a class on Intro to Preaching
and within that class it breaks down salaries, family homes, what
the job consists of, what is expected of you.  (T. 32).

The testimony of the claimant reflects that the source of his income since July 2007, has

been what he earned preaching and performing a couple of wedding ceremonies.  The claimant’s

wife graduated in May 2008, from ASU and is currently employed as a nurse.  Between July

2007 and May 2008, the claimant’s income was confined to workers’ compensation indemnity

benefits, during which time respondents paid indemnity benefits to correspond with a 10% whole

person impairment rating.

The claimant’s testimony reflects that his enrollment in college is being paid through a

Pell grant and scholarship.  Claimant explained the how he got the scholarship:
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Through the Christian college there.  They give a scholarship
for all of those that are bible majors.  They pay half the tuition. (T. 34-35).

The claimant is also getting some assistance from the Arkansas Vocational Rehabilitation 

Services, a state agency.  Regarding the afore, the claimant’s testimony reflects:

We, on the rehab, I had, was instructed as part of a class, to
go to Arkansas Rehabilitation Center here in Jonesboro, and I went
in there for testing and for my schooling, to see about getting assistance
for school.  During my first semester, it was a trial basis to see how I 
would perform academically.  If I had any problems learning and they
picked up this summer, so I knew I had to meet their requirements of,
I believe it was a 2.0 average, which I met, so they picked me up. (T. 36).

Arkansas Vocational Rehabilitation Services, which is under the State Workforce heading, is a 

state agency which provides services in this area.  The claimant underwent testing through the 

rehabilitation agency which disclosed a learning disability:

I have a, well, I don’t know what they call it, it’s a learning 
impairment, it just takes me longer to comprehend, so they give me
extra, all the teachers do, I get extra time on the test and stuff like 
that. (T. 36-37).

The claimant was seen by Dr. Steven L. Cathy, a North Little Rock neurosurgeon, at the 

request of respondents, and generated a report of September 14, 2007, with a 10% permanent 

physical impairment rating.   The claimant testified regarding his visit with Dr. Cathy:

Yes.  I was sent down there, I walked in, he had come out, he
said, it was for impairment rating.  I thought it was to actually be seen
by another doctor, another doctor’s opinion.  Well anyway, I had come 
in there, he asked me to bend over.  I bent over, he raised me back up 
and went and got a book and said 10%. (T. 37-38).

Claimant estimated the duration of his examination by Dr. Cathy at ten (10) minutes.

There is not a dispute regarding the course of the claimant’s medical treatment relative to

the January 16, 2006, compensable low back injury.  On January 17, 2006, the claimant
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underwent an MRI of the lumbar spine at St. Bernards Imaging Center pursuant to the directions

of Dr. Darlene M. Antosh which disclosed a small HNP on the right at L5-S1, posteriorly

displacing the right S1 nerve root. (CX. #1, p. 6).  On March 24, 2006, the claimant was seen by

Dr. K. Dewayne Eubanks, a Jonesboro neurosurgeon, relative January 16, 2006, work-related

injury.  The March 24, 2006, report reflects, in pertinent part:

HPI: Mr. Fisher is a pleasant and sincere 36-year-old man seen at the
request of his worker’s comp carrier for evaluation of his low back 
and his right lower extremity radicular pain.  He works as a truck driver.
On January 16, 2006 he was moving a converter to connect two trailers
when he felt a strain and a pain in his back.  He dropped the part and 
then felt a pop in his back and pain from his back down his right lower
extremity posteriorly down the thigh and calf to the heel.  It was more
or less of an aching type of pain most of the night.  He went home in the
morning and by that afternoon he could not get out of bed.  His pain has
basically been severe since then.  He has not been at work since Monday
of this week because of it.  He has had treatment with narcotics, bed rest,
physical therapy, a TENS unit, reduction of activities, exercise, heat, 
muscle relaxants, and anti-inflammatories and it has gotten worse despite
that.  The pain is in the same place and now he has numbness and tingling
and paresthesias in the same distribution.  He has no symptoms on the 
left.  His pain is mainly in the leg rather than the back.

*       *       *

Back:   On straight leg raise testing he has positive SLR at 50 degrees on
the right, negative on the left.  Faber’s sign is negative bilaterally.  
Trochanters and SI joints are normal.  He has marked tenderness to 
palpation diffusely in his lumbosacral musculature and a lot of spasm, 
particularly on the right.

*       *       *

Neurological:   His strength seems normal to confrontational testing.  His
sensation is definitely decreased around the heel on the right and in the 
lateral aspect of the foot.  Deep tendon reflexes are normal at the knees, 
upper extremities, and the left ankle and slightly decreased at the right ankle.

DIAGNOSTIC STUDIES:   MRI scan on CD-Rom is reviewed from St.



13

Bernard’s hospital.  All the discs above L5 are normal.  At L5-S1, he 
has a broad based disc herniation to the right extending into the foramen
and the right lateral portion of the canal.  There is bright signal in the 
annulus immediately adjacent to and in front of the S1 root and it abuts
and displaces the S1 root on the right.  The left S1 root is in its normal
course.  I think the L5 root escapes the foramen without compromise by
the bulge. 

IMPRESSION:   Right S1 radiculopathy secondary to right L5-S1 disc
herniation.  He has tried a lot of medical treatment and has not gotten any
better.  In fact, it is getting worse.  He desires very much to proceed with
definitive treatment so that he can return to work faster.  I think his fastest
return to work would be a simple microdiscectomy for relief of his 
pressure on the S1 root.  I have explained to his about risks, benefits, 
expectations of surgery as well as non-surgical treatment options and he
desires that we proceed with surgery.  Plan is for right L5-S1 micro-
discectomy and S1 root decompression. (CX. #1, p. 7-8).

On May 8, 2006, claimant was admitted to NEA Medical Center under the care of Dr. Eubanks

and underwent the a right L5 hemilaminotomy and L5-S1 diskectomy for decompression of the

S1 root.

The record reflects the presence of a July 21, 2006, office note of Dr. Eubanks regarding

the claimant.  The afore reflects, in pertinent part:

Mr. Fisher’s wife called about him returning to work.  When I saw him
on June 16, he was doing perfect, had no pain, was very happy with his 
results, and was not even taking pain medication.  He told me that his 
job as a truck driver involved a lot of heavy lifting so I had him wait for
an additional six weeks and put him in an LSO and told him he could 
return to work then.  He apparently returned on the 14 (my note has not
been transcribed yet) and wanted to return to work, said his LSO was 
working well, he was feeling well, and we allowed him to return to work.
Now his wife says that he drives to Little Rock, drops a trailer, picks one
up, and then drives back.  She says now his back is bothering him.  She 
asked if physical therapy might benefit.  I do not see that physical therapy
has a large role to play but we could try it to see if this might help him.
I will leave that up to the expertise, the physical therapist.  Otherwise, the
only course of action I see is to take him off work another six weeks.  I
will see him back in six weeks either after several weeks of physical therapy
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or after several weeks of simple staying off work (CX. #1, p. 12).

A July 27, 2006, note from Dr. Eubanks relative to the claimant reflects, in pertinent part:

Mr. Herman Fisher underwent right L5 hemilaminectomy on 5/8/2006.
His recovery from surgery has gone well.  As he continues his rehabilitation
he would be able to perform some light duty within our guidelines.  He
would be restricted to no bending or twisting, lifting restriction of 10 pounds,
and no prolonged sitting or prolonged standing. (CX. #1, p. 15).

On August 1, 2006, the claimant was seen by Dr. Terry L. Barnett, D.C., and evaluated by 

same at the request of respondents.  After reciting a history of the claimant’s January 16,2006, 

injury and medical treatment received in connection with same, the August 1, 2006, report of Dr. 

Barnett reflects, in pertinent part:

Present Complaint:
1) Intermittent low back pain.  Has trouble getting out of

bed in the morning and it seems to get better as the day
goes on to the point that it starts to worsen with activity.

2) Intermittent right leg numbness that turns to pain.
3) Difficulty with prolonged periods of sitting.

Physical Examination:   Reveals a normally developed 5'9", 140 pound,
37 year old male.  Blood pressure was 124/80 and respiration was within
normal limits.  The patient did exhibit a slight left antalgic lean.  Lumbar
range of motion was decreased in all planes with some pain and discomfort;
36 degrees in extension, 12 degrees in flexion, 22 degrees in left lateral 
flexion, 17 degrees in right lateral flexion, 21 degrees in left lateral rotation,
13 degrees in right lateral rotation.  Straight leg raise was positive for pain
at 15 degrees on the right.  Patient exhibited a positive Braggards’s sign,
leg drop, Lasegue’s Goldthwait’s, and Ely’s all on the right.  Patient did 
also have an increase in the normal dermatome sensation of the right. All
other orthopedic and neurological exams do appear to be within normal
limits.

Prognosis & Discussion:    Due to the nature of Mr. Fisher’s injury and
his response to medical treatment so far, I feel that his prognosis should
be considered guarded at this time.  Patient still continues to have pain 
and discomfort as he goes through his daily activities ranging anywhere
from 1 on good days to 6 on bad days.  I do feel that if he continues



15

physical therapy and work hardening that this patient’s condition should
continue to improve.  The extent of improvement remains to be seen at 
this time.  Mr. Fisher’s main concern is the want to return to gainful 
employment.

Rating:   The following impairment rating has been given to Mr. Herman
Fisher after review of records and orthopedic and neurological final 
examination which was performed on August 1, 2006.   It is my opinion
that this patient is getting close to MMI under the care of his physicians 
and physical therapist.  It is also my opinion that this patient has sustained
an 18% permanent physical impairment of the whole body.  This impairment
rating is based on The AMA Guides to Evaluation of Permanent
Impairment 4th ed. 1993, the following are my calculations:

Table 75 Pg. 113 Category II Section E: Surgically Treated Disc Lesion with
Residuals, Medically Documented Pain and Rigidity; One level lumbar
spine = 10% whole Person

_____________________________________________________________

Lumbar Flexion                   36 degrees =   4% WP
Lumbar Extension                12 degrees =  3% WP
Right Lateral Flexion           17 degrees =   2% WP

         9% WP

10% Whole Person       C 9% Whole Person       = 18% Whole Person 
impairment rating.    (CX. #1, p. 17-18).

The claimant was seen by Dr. Eubanks on August 30, 2006, in follow-up to his May 8, 

2006, right L5 hemilaminectomy and L5-S1 discectomy.  The report regarding the afore reflects 

in pertinent part:

After his surgery for the first six weeks he had a perfect outcome, taking
very little pain medication and went back to work driving his truck.
He feels like he did too much too soon.  He still has some aches and
pains in his back and down the posterior thigh to about the knee but not
below.  He still complains of some mild intermittent numbness.  On my
exam today, his strength is normal and he toe walks well.  He does move
a little slowly.  On sensory exam, he complains of decreased pin prick
sensation in the entirety of the right lower extremity with the exception
of the heel and sole of the foot which of course makes no sense 
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whatsoever.

He has been through physical therapy and they think he is making
reasonable progress.  I think it is time we switch him to work hardening
and work simulation and try to get him on the road back to more
functional recovery and return to work.  I will see him back in about
one month and we will see how this is going. (CX. #1, p. 19).

The claimant was again seen by Dr. Eubanks on October 3, 2006.  The office note relative to the 

visit reflects, in pertinent part:

Mr. Fisher has done great from his radiculopathy standpoint but is 
still plagued by some back and right hip region pain especially if he
sits for a while.  This is making his job (as a truck driver) impossible.
We have now tried physical therapy and he seems to have reached a
plateau.  On my exam today he has some mild to moderate right hip
region discomfort on straight leg raise to about 80 degrees.  He is very
honest and sincere in his appearance. .   .   

Unfortunately I do not think he is able to return to work at his present
job driving a truck because it is sitting for a while that hurts him the 
worst.  He is very eager though to return to work.  I am going to ask
Dr. Terry Braden to evaluate him and if he thinks we need to, we will
get Mr. Fisher sent to a pain clinic for trial of injections, etc. .    .

We will get a repeat MRI scan.  He has a very degenerated L5-S1 disc
but I explained to him that I would not advocate further surgery (fusion)
unless we exhausted all of our other alternatives with Dr. Braden, 
physical therapy, chiropractic, and pain clinic.  I will ask him also to
consider chiropractic.  (CX. #1, p. 20).

On November 28, 2006, the claimant was seen by Dr. Jeffrey A. Kornblum, a Jonesboro 

neurosurgeon, at the request of respondents.  The November 28, 2006, report of Dr. Kornblum 

relative to the claimant reflects, in pertinent part:

.     .     .    .  The operative report from May 8, 2006 describes an open
right hemilaminotomy and diskectomy and identifying a bulging and 
degenerated disc.  Postoperatively Mr. Fisher indicates he had considerable
difficulty with pain for about eight weeks.  He indicates that he was 
prescribed several different drugs because of GI side effects from the
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medication.  Ultimately he states that he stopped taking the narcotics
because of side effects and was taking some Motrin, Soma, and 
occasionally Darvocet.  About eight weeks post op he discontinued all
medications, he felt that his pain was better, though not resolved.  He 
returned to work in July 2006 for one week, during which time he noted
an increasing pain from his right low back down the right lower extremity 
to his heel and toes.   .   .

*       *       *

DIAGNOSTIC IMAGING: Preoperative MR from January 2006 and
a post op MR from May 2006 available for review.  The preoperative
study reveals an annular tear on the right at L5 directly beneath the S1 
root, there is a generalized bulging of the L5 disc towards the right side.
No frank herniation is appreciated.  On his pos op study, surgical changes
with epidural scar in the recess and surrounding the S1 root is appreciated.
I see no evidence of disc herniation.  The disc is bulging.  The focal defect 
At the annulotomy site is evident.  Degenerative disc changes more 
pronounced on his post op study, consistent with having surgery is evident.
L4 disces and above appear well hydrated and normal, thecal sac is 
otherwise ample on both studies.

IMPRESSION: Mr. Fisher has persistent difficulty with his right leg
pain, consistent with an L5-S1 radiculopathy and L5 degenerative disc.
He does not have any hard objective deficit at this time.  He has been
unable to successfully resume his normal lifestyle, now 10 months since
his injury.  I have copies of notes previously mentioned as well as letters
from October 2006 to Dr. Braden, as well as to WC carrier indicating his
success with treatment from the radiculopathy standpoint, though having
persistent back and hippain.  In my conversation with Mr. Fischer today,
his complaints were primarily that of his radiating leg pain.  I questioned
him as to his status post operatively, as to whether this was recurrent leg
pain and he indicates his has never been pain free.  Notation is made that
his post op history and the reports forwarded to me are not in agreement.

RECOMMENDATIONS:
1. Consideration of ongoing medical management with the use of

Neurontin or Lyrica for the management of his chronic nerve pain
in conjunction with pain clinic to likely involve nerve block and
consideration of adhesiolyis.

2. Continued practice of stabilization exercises that he has been 
instructed through therapy and work hardening.

3. Consideration of an L5 ALIF procedure if he has continued 
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difficulty.
4. Considering the time he has had out of work to date, vocational

retraining should be a serious consideration.
5. Spinal cord stimulation is an option. (CX. #1, p. 24-25).

On February 13, 2007, the claimant was again seen by Dr. Eubanks.  Dr. Eubanks 

discussed the discrepancies cited by Dr. Kornblum between the claimant’s post op history and 

medical records.  The February 13, 2007, office note reflects, in pertinent part:

Because of significant discrepancies from what Dr. Kornblum put in 
his note and my previous notes, I sat down with the patient today and
went back over his clinical syndrome including all of his post-operative
course of events to make sure that I had it correct in my chart or else
that I corrected any deficiencies.   .    .

In summary, my notes are correct in that the patient had terrific improvement/
resolution in his right S1 radicular pain after surgery. . .    .   .

A week after he had returned to work, his wife called and let us know that
he was having significant difficulty with low back pain.  At that time and
for several months thereafter, it was mostly low back pain with a little 
radiation towards the right hip but only an occasional, intermittent pain
down the posterior thigh.    .     .    .    .

*       *       *

On my exam, he does have significant antalgia in his gait, stance, and
posture.  He appears uncomfortable when sitting or standing for any
length of time.  He has tenderness along his paraspinus musculature on 
the right of the incision but not the left.  He has some spasm there also.
.     .    .   .

*       *       *

IMPRESSION: Mild to moderate residual low back pain with some 
degree of right lower extremity pain.  I think most of this is likely disco-
genic in nature perhaps with some other radicular component due to 
scarring and tethering of the root due to scar.  Mr. Fisher has had 
significant improvement especially with respect to his S1 radiculopathy 
which was quite severe prior to surgery.  Nonetheless, he is not symptom 
free.  I think that any consideration of fusion should only be after all the
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alternatives are exhausted such as physical therapy (which doesn’t seem
to have helped), chiropractic pain, clinic management, and physiatry 
consult with Dr. Braden.  We will also put him in an LSO to see if limiting
his lumbar motion helps improve symptoms any.

I would like for him to see the pain specialist at Mays & Schnapps’ for
more comprehensive type of pain management approach.

We will continue his judicious use of pain medication along with muscle
relaxants.  I do agree with Dr. Kornblum’s recommendation of Lyrica
which we have started.  (CX. #1, p. 26-28).

The medical in the record reflects that the claimant was again seen by Dr. Terence P. 

Braden on April 14, 2007.  After reciting a history of the claimant’s January 16, 2006, 

compensable low back injury and the course of medical treatment in connection with same, the 

April 14, 2007, report reflects:

His chief complaint today is that he has pain in his back area when he
sits for any period of time.  He has intermittent pain in his leg but this
doesn’t bother him hardly as it did prior to the surgical intervention.  The
pain is located primarily in his back.  It goes to the right and left side.  It
is a dull aching pain, sometimes a sharp pain.  It does not change with 
coughing or sneezing.  No bowel or bladder difficulties.  It is made better
if he lies on his right side.  It is made worse if he sits for any long period 
of time, standing in any one position fo r along period of time.  He said
he has not returned back to his work environment since he was released
by Dr. Eubanks and tried going back to work when the pain intensified.
He reports to me that he does not think that he is ever going to be able to
go back to driving a truck again secondary to his back discomfort.(CX. #1, p. 1).

After noting the results of his physical examination of the claimant along with his assessment, 

the April 14, 2007, report of Dr. Braden concludes:

I have read through the records and the history as accounted by Dr. Eubanks
is the same history that Mr. Fisher gives.

I am uncertain he is going to have any distinct or marked improvement
with an aggressive intervention, especially considering the length of time
he is injured and [t]he amount of time he has been removed from the work
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environment. 

If there was an available alternative duty position, I think that this 
would be appropriate. (CX. #1, p. 4-5).

The claimant was again seen by Dr. Braden on May 7, 2007.  The office note relative to the afore 

visit reflects, after noting the results of the claimant’s physical examination:

Plans:
1.   Mr. Fisher’s Cymbalta seems to give some improvement.  I’m going
to increase his dose up to 60 mg a day.
2.   He reports that he was suppose to see Dr. Mayes and Schnapps down
in Memphis.  I hold them in high regard and would think that would be an
excellent opinion to have received as well.
3.   I’ll see him back in this office in approximately 3 to 3 ½ weeks to see
how he has done with the medication adjustment and continued TENS unit.
4.   I don’t see him returning to over-the-road work as of yet and as stated
in previous dictations.  FCE may be most appropriate to ascertain this. 
(CX. #1, p. 29).

The record reflects the presence of a July 31, 2007, report Dr. Kit S. Mays, with Mays & 

Schapp Pain Clinic and Rehabilitation, regarding the claimant.  The July 31, 2007, report reflects, 

in pertinent part:

INTERIM PAIN HISTORY: Mr. Fisher returns today.  He says that the
Darvocet is not relieving his pain.  He took four in the month of May.  He 
took three a day in the month of July.  Certainly, he has gone up on his 
narcotics and his pain today is about as bad as when we first saw him.  He
did get 60% relief shortly after the injection we did in late June and that is 
a good sign.  His pain now is primarily back pain, not primarily leg pain,
though he does have some leg pain and is on 150mg of Lyrica twice a day,
as well as 60 mg of Cymbalta twice a day.  I am going to go up on the Lycrica
to 300mg at bedtime.  I am going to give him some 50mg samples to go up 
on that until we see whether he can tolerate that with a total of 450mg a day.
I am going to repeat the injection one more time today.  If he gets profound
relief and continues with some improvement, we might consider doing a 
third injection.  If he does not, I do not believe I am going to recommend a 
third injection but I do think we should block him today.  He has no driver
today.  We will try to get approval and go forward from there.  This man is
close to maximum medical improvement, in my opinion.
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*       *       *

MEDICAL NECESSITY FOR THE NERVE BLOCK: Mr. Fisher has
severe pain poorly relieved by potent narcotic medication, anti-inflammatory
medication, anti-depressant medication, bed rest, physical therapy, and
exercise programs.  He has severe pain.  In my opinion, there is no procedure
that can be done more likely to give substantial and lasting relief with fewer
side effects than the one proposed.   .    .    .

PROPOSED PROCEDURE:    Caudal epidural block under fluoroscopy
                  Bilateral L3-4, L4-5, L5-Sl lumbar facet 

      block under fluoroscopy
      Bilateral sacroiliac block under fluoroscopy  

(CX. #1, p. 30).

On August 27, 2007, the claimant underwent a Functional Capacity Evaluation at 

Functional Testing Centers, Inc.  The report reflects, in pertinent part:

RELIABILITY AND CONSISTENCY OF EFFORT
The results of this evaluation indicate that Mr. Fisher gave an
unreliable effort, with 31 of 45 consistency measures within 
expected limits.  Mr. Fisher had high C.V.’s with repetitive trial
testing for isometric strength.  This is an indication of inconsistent
effort between repeated trials. .    .    .

FUNCTIONAL ABILITIES
Mr. Fisher demonstrates the ability to perform Lifting activities at
the Sedentary level with an Occasional bi-manual lift/carry of up
to 10 lbs.  Mr. Fisher demonstrates the ability to lift up to this amount
on an Occasional basis.

*       *       *

Mr. Fisher is able to perform the following activities on a Frequent 
basis: Sitting and Standing.

CONCLUSIONS
Mr. Herman Fisher underwent functional evaluation this date with 
unreliable results.

Overall, Mr. Fisher demonstrates the ability to perform work at least 
at the SEDENTARY work level over the course of a normal workday.
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Due to the unreliable nature of this evaluation, Mr. Fisher’s true 
functional limitations remains unknown. (CX. #1, p. 31-32).

As noted above, the claimant underwent an evaluation by Dr. Steven L. Cathy, a North

Little Rock neurosurgeon, on September 14, 2007.  After reciting a history of the claimant’s

January 16, 2006, compensable low back injury and medical treatment received in connection

with same, the September 14, 2007, report of Dr. Cathy reflects, in pertinent part:

On examination today, the patient has a somewhat depressed affect.
His neurological examination is otherwise negative.  There is specifically 
no sign of any residual lumbar radiculopathy.  Straight leg raising, however,
aggravates the pain in his lower back and right hamstring at 90 degrees.  
Straight leg raising on the left is negative.  Inspection of his low back
reveals a well-healed midline scar.  No paraspnous muscle spasm was 
observed.

The patient moves about with a great deal of care and deliberation.

The patient, his family and I reviewed the original preoperative MRI scan
of his lower back.  There does appear to be a small right-sided disc
herniation at L5-S1.  I was not, however, impressed with significant nerve
root displacement or compression.  We also reviewed a postoperative MRI
scan of his lower back obtained in November of last year.  Operative changes
are noted at L5-S1 on the right.  I certainly agree with the radiologist that
there is no evidence of recurrent disc herniation, postoperative discitis, 
spinal stenosis, nerve root entrapment, etc.

Ms. Charles, I believe Mr. Fisher has reached maximum medical improve-
ment with regard to his original occupational injury and his subsequent 
lumbar disc procedure.  According to AMA Guidelines, he is entitled to a 
10% permanent partial impairment rating to the whole person.  I reviewed 
the specific reference in the AMA Guidelines to the Evaluation of Permanent
Impairment with the patient and his family. .    .    .

With regards to his work status, Mr. Fisher has indicated that he does not
believe he can return to driving a truck and is considering going back to
work as a school teacher.  I understand that he has had a functional capacity
evaluation (i.e. FCE).  I would certainly be happy to review the finding of
the FCE before making any recommendation regarding future work restrictions.
It has always been my practice to release patients without restriction after 
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they have reached maximal medical improvement and have negative 
postoperative imaging as well as a normal neurological examination as
is the case with Mr. Fisher.  (RX #1, p. 1-2).

The parties obtained the deposition testimony of Dr. Kenneth Dewayne Eubanks, a

Jonesboro neurosurgeon, on June 6, 2008.  Questioned regarding whether the claimant’s

complaints were disproportionate to the physical findings during the course of his treatment Dr.

Eubanks testified:

I don’t think, that is a good question, and I saw him multiple 
times.  There were sometimes some red flags, you know, go off, and 
to be honest with you the first time a red flag went off was when the
wife calls.

And it sounds like, the story I kind of got through the office staff,
it sounded to me almost as if, oh, she has got a lot of complaints that he
really doesn’t have or something.  But, I think that is the value of seeing
the patient over and over again, because I had seen him before, I had 
always thought he was a pretty straight-forward individual.  

And I saw him in, and I am still not positive why he did so well
supposedly at the beginning, and then later on didn’t.  Whether it was just 
the effects of the medication, you know, right after surgery or whether, 
well, it couldn’t have been much, because he wasn’t taking much, or exactly
why.  If he is just one of these individuals that doesn’t whine.

But I don’t, I did not, on balance, I didn’t really find that he was
somebody that I would really be scared to offer a fusion to or something
of that nature.  So, you know, that means that I don’t think that he is one
of those people that is a purposeful symptom exaggerator or something of
that nature.  Does that sort of answer what you were going after? 
(JX. #1, p. 31-32).

With respect to the claimant’s inability to physically to return to truck driving, as well as any 

residual physical limitations, Dr. Eubanks’ testimony reflects:

I think so, based on, you know, based on the fact that simply he 
has tried it, and that he had problems with it, and that sort of thing.

Well, number one, and as I tell patients, based on my own surgical
experiences of surgery myself, I have really learned over the years that you
are not really healed as soon as your incision looks like it is healed.
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So, the first bit of advise I give people is that it is really hard to
reach that magical, you know, MMI, that we all refer to as quickly as we
think.  

So, I really hesitate to give people permanent restrictions until, you
know, maybe eighteen months or a couple of years have gone by or something
to that nature.

Now, having said that, I would envision him being able to go back 
to do jobs where he was able to use, you know, common sense and good
ergonomics.

Unfortunately for him, truck driving, in fact the experience that he 
had, it seemed like he was doing pretty good, and it seems like it is not
necessarily the manual labor associated with driving a truck, as much as it
is the sitting for long periods of time in a truck.

And I can tell you, too, that multiple studies have shown, for instance,
one of the big culprits in truck driving apparently is vibration.  They have
done some nice studies to show that it’s the vibration that affects the spine
in particularly deleterious ways.

So, it’s one of those situations in which he probably will be able to
do manual labor better that he would be able to do long stints driving a
truck.  And it is almost exactly the opposite of what seems intuitive.

It seems, you think, oh wait, anybody ought to be able to sit and 
drive a truck for a while, as long as they don’t have to load and unload.

In his particular case, it seems like he is probably better off doing
the more manual parts of it than he is the sitting and driving.

So, in terms of his specific case, I think that might be something
that he would just find himself unable to do, driving for long periods of 
time in a truck, which obviously would be worse in a small private vehicle
from those standpoints.

Physically speaking in terms of amounts of lifting and times to lift,
and all of that, I really deplore those questions because they are so difficult
to answer.

And I usually fall back on having a physical therapist do formal 
testing, and getting their feedback in terms of, you know, is this somebody
that is going to be able to lift normally, and etc.

Ant that is vague, I know that is a vague answer, but that is the honest
answer that I have for you.  I don’t think that I would be able to tell you, 
“oh, this patient will be fine if he doesn’t lift over 12.6 pounds, but if he 
lifts 12.7, it is not going to be good”.

What I tell people is that as far as I am concerned, things like fifty
pounds, two people should be lifting if it is fifty pounds or more.  But, if 
it is twenty pounds, an dit is not very ergonomically advantageous, then
they shouldn’t be doing that either.

And, you know, what I am referring to there is we have all had the
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experience of trying to carry an awkward huge box or something that is 
not necessarily the weight as much as it is how you have to carry it.

So, specific jobs that would enable him to carry out what I would 
think of as normal manual labor, I think he would be fine for.  If he went 
out and got a job, you know, digging trenches or something with hand-
held tools, I think he might have a problem with that.

So, I guess, you know, otherwise if you came up with a list and 
you gave me multiple choice boxes of so many pounds and whatever, I 
could probably work on that for a while, but am not sure it is so cut and 
dry.  Again, it is kind of a digital answer to an analog question. 
(JX. #1, p. 32-35).

With respect to the appropriateness of the 10% impairment rating assessed the claimant by Dr. 

Cathy, Dr. Eubanks testified:

It probably sounds like in the ballpark.  The caveat I give you to
that is, I have never had one moment’s training in impairment ratings
in all of my residency.  

And frankly, I have avoided them like the plague because I have a 
personal philosophy that I don’t want to give impairment ratings for my
patients because it is almost like a conflict of interest.

You know, I don’t want my patient coming to me and needing
to show me more impairment in order for me to, you know, do something
that is to his benefit.

So, I prefer to send them to someone else and let them independently
evaluate them and I will tell the patient, you know, mine and your focus is
going to be on getting you the best as we can get you.

So, with the caveat that I don’t even look at that book, which I 
think is a lot better policy.  And I can tell you that there are a lot of 
neurosurgeons that I have personally witnessed will crank out an impairment
rating, which is about one sentence long, that their nurse or office prepared
for them, and they just sign it.

The ones that I see are the ones that are, and I think Dr. Cathy’s may
have been extensive.  The best ones that I see on a routine basis are done
by either Dr. Terry Braden or Dr. Terry Barnett, and those are multiple pages
of precise measurements, and a lot of work and thought goes into them when
they are really done correctly. (JX. #1, p. 37-38).      

Dr. Braden is a physical medicine and rehabilitation physician and Dr. Barnett is a chiropractor.

During cross examination, Dr. Eubanks explained, regarding the claimant’s post
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operative results and subsequent complaints:

So, in answer to your question is that in trying to think of why did
I have that initial feeling, and one of the things I asked myself is, was this
guy so eager to go back to work that he downplayed his own symptoms or
increased his own improvement after surgery, and this is certainly a possibility.
(JX. #1, p. 40).

Regarding the point in time that a functional capacity evaluation should be administered to a 

patient Dr. Eubanks testified:

I think the proper time to do that is, first of all, irrespective of the
time, is when, if the patient still has complaints, and they are substantial
complaints, then I think that you need to undergo whatever are the treatment
options that are recommended first.

I mean, it seems to me that if a patient has complaints, I will give 
you the most concrete example I can, if a patient need surgery, okay, and
you haven’t given him the surgery, then it is probably not very appropriate
to give him a functional capacity evaluation.

Likewise, to a lessor extent, if a patient might get better by having
injections or physical therapy, etc., etc., then I don’t understand the rationale
in trying to say that functional capacity they have before you have given
them a chance to see how much are they going to improve with whatever
treatment that is. (JX. #1, p. 42).

The testimony of Dr. Eubanks reflects, in his opinion, the only rational way to approach the 

claimant’s situation would be to have the FCE performed after the course of treatment with Dr. 

Mays or Dr. Schnapp.  Dr. Eubanks further testified regarding the usefulness of a FCE 

administered too soon:

I would think that it [more likely to be inaccurate or unhelpful]
would if done too early and, in fact, I think it would be more, it would
seem like to me it would be more detriment to the insurance carrier or 
whatever you, because if the patient is going to get better, I mean, every-
body wants them to have a better functional capacity.

So, it seems like to me the rational thing to do would be to wait
until they have everything that is thought to be reasonably appropriate,
and then see what the functional capacity is. (T. 42-43).
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Dr. Eubanks concurred in the prospects of the FCE evaluator finding an unreliable effort or 

making a mistake in finding that there was an unreliable effort in a premature FCE:

Yeah, I think that is a distinct possibility, because in my 
experience it is very difficult at times to figure out when somebody
doesn’t know normal “strength”.

Sometimes I spend a lot of effort in trying to figure out is this
because they have a neurologic decrease in strength or if they have a 
decreased strength in effort.

Or if they have decreased effort, is it because they have decreased
effort due to pain or is it because they have decreased effort due to just
poor effort and poor corporation, etc.

And it had been my experience that very frequently those things
are confused in patients in whom I have no doubt that they are not 
malingerer’s etc., and I have seen them labeled as such.

So, I think that is a very unhealthy thing for people to do, unless
they are at least cognizant of it, and try to make a good effort to try to 
sort those things out. (JX. #1, p. 43).

Dr. Eubanks points out that more appropriate than the passage of time from the date of surgery is 

the state of the patient’s healing at the time the FCE is administered:

You know, in his particular case, I don’t know how he is doing
today.  If he thinks he is doing pretty well, and he has reached a plateau,
then it seems to me it would be an appropriate time to do it.

If he has had complaints, for instance, and those complaints have
been addressed in every way, you know, different specialist think, and 
everybody kind of comes to the conclusion that, you know, we have tried
everything, there is really not a lot left to do.

Then even if he still has complaints, it is probably the proper time
to do an FCE.  But, I think if he still has complaints, and there are some
things that are reasonable options to do, then I think it is not necessarily
appropriate to do an FCE. (JX #1, p. 45).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and case law, I make the following:

FINDINGS
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1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On January 16, 2006, the relationship of employee-employer-carrier existed 

among the parties, when the claimant sustained low back injury, and earned wages sufficient to

entitle him to weekly compensation benefit rates of $488.00/$366.00, for temporary

total/permanent partial disability.

3. The claimant’s healing period ended on September 14, 2007, and resulted in a 

permanent physical impairment in the amount of 10% to the body as a whole.

4. When the claimant’s age, education, work history, permanent restrictions and

physical limitations are considered along with other matters reasonably expected to affect his

future earing capacity are considered, the evidence preponderates that the claimant has sustained

a loss of earning capacity in the amount of 40% in addition to his anatomical impairment as a

result of the January 16, 2006, compensable injury.

5. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the injury of January 16, 2006.

6. The respondents have controverted the claimant’s entitlement to wage loss 

disability in excess of the claimant’s 10 % permanent physical impairment.

CONCLUSIONS

There is not a dispute regarding the compensability of the claimant’s January 16, 2006,

low back injury in the employment of respondents.  Claimant contends that as a result of the

January 16, 2006, compensable injury he has sustained a 18% whole body anatomical

impairment as well as wage loss disability in excess of the physical impairment.  Respondents

contend that the extent of the claimant’s anatomical impairment is 10% to the body as a whole,
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and deny that the claimant has sustained wage loss disability in excess of the impairment.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provision.  In the instant claim

claimant asserts entitlement to a 18% whole impairment as a result of the January 16, 2006,

compensable low back injury as well as wage loss benefits.

Permanent physical Impairment

The claimant underwent surgery relative to the January 16, 2006, compensable low injury

on May 8, 2006, under the care of Dr. K. Dewayne Eubanks, a Jonesboro neurosurgeon.  The

claimant’s surgery consisted of a right L5 hemilaminotomy and L5-S1 discectomy for

decompression of the S1 nerve root.  At the time of July 27, 2006, follow-up visit Dr. Eubanks

noted that the claimant continued in his rehabilitation and was able to perform some light duty

within the guidelines of no bending or twisting, no prolonged sitting or standing, and lifting

restriction of 10 pounds.

The Arkansas Workers’ Compensation Commission has adopted the Guides to the

Evaluation of Permanent Impairment (4th ed. 1993) to be used in assessing anatomical

impairment. Ark. Code Ann. §11-9-522 (g) (Repl. 2002).  Permanent benefits shall be awarded

only upon a determination that the compensable injury was the major cause of the impairment. 

Ark. Code Ann. §11-9-102 (4) (F)(ii)(a)(Repl. 2002).  Any determination of the existence or

extent of physical impairment shall be supported by objective and measurable physical or mental

findings.  Ark. Code Ann. §11-9-704 (c)(1)(B)(Repl. 2002).

On August 1, 2006, the claimant was evaluated by Dr. Terry L. Barnett, D.C., who
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assessed 18% whole person impairment.  It is noteworthy that Dr. Barnett did not pronounce the

claimant at maximum medical improvement at the time to the August 1, 2006, examination but

rather that he was “getting close to MMI”.  Additional, Dr. Barnett noted that pursuant to Table

75, page 113 Category II Section E, a surgically treated disc lesion with residuals, medically

documented pain and rigidity; one level lumbar spine equaled 10% whole person impairment. 

Thereafter, the August 1, 2006, report of Dr. Barnett recites measurements for lumbar flexion,

lumbar extension and right lateral flexion which generated a 9% whole person impairment which

when combined with the 10% impairment yields an 18% whole person impairment.

On September 14, 2007, the claimant was evaluated by Dr. Steven L. Cathy, a North

Little Rock neurosurgeon, who opined that he had reached maximal medical improvement

relative to January 16, 2006, compensable injury and subsequent May 8, 2006, lumbar procedure. 

Dr. Cathy assess the extent of the claimant’s anatomical impairment at 10% to the whole person

base on the “specific reference in the AMA Guidelines to the Evaluation of Permanent

Impairment”.  

In the instant claim, neither Dr. Barnett nor Dr. Cathy saw the claimant on more than one

occasion.  Averitt Express, Inc., v. Gilley, __ Ark. App. __, ___ S.W.3d__ (November 5, 2008).

The evidence preponderates that the claimant has not reached the end of his healing period or

maximum medical improvement at the time of his August 1, 2006, evaluation by Dr. Barnett.  

Further, the additional 9% whole person assessed by Dr. Barnett reflects components of

subjective elements of flexion and extension, which were within the claimant’s control, at a time

when the claimant had not reached maximum medical improvement.

The healing period is that period for healing of an injury which continues until the
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claimant is as far restored as the permanent character of the injury will permit.  If the underlying

condition causing the disability has become more stable and if nothing further in the way of

treatment will improve that condition, the healing period has ended.  Ark. Code Ann. §11-9-102

(12); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The evidence

preponderates that at the time the claimant was seen by Dr. Cathy on September 14, 2007, he had

reached the end of his healing period.  Further, the evidence preponderates that the extent of the

claimant’s anatomical impairment as a result of the January 16, 2006, compensable low back

injury and subsequent surgical procedure is 10% to the body as a whole.

Wage Loss Disability

Claimant asserts that he has sustained wage loss disability in excess of the anatomical

impairment as a result of the January 16, 2006, compensable injury.  The claimant, with a date of

birth of April 24, 1969, is a high school graduate.  There is no evidence in the record to reflect

that the claimant suffered any physical limitations or restrictions prior to January 16, 2006,

compensable injury in the employment of respondent-employer.  The credible evidence in the

record reflects that at the time of his injury in the employment the claimant’s annual earnings

were $80,000.00.  

Claimant attempted to returned to the employment of respondent-employer following his

January 16, 2006, injury and May 8, 2006, surgery.  The credible evidence in the record, which

includes the testimony of the claimant and the medical evidence, reflects that the claimant made

legitimate efforts to return to his truck driving job in the employment of respondent-employer. 

Further, the credible evidence reflects that respondent-employer attempted to accommodate the

claimant in his efforts to return to the employment of same however the claimant was simply not
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physically capable to discharging the tasks required to discharge job duties as a truck driver in

the employment of same.

The evidence preponderates that the claimant is not physically capable of discharging the

job duties of a truck driver.  Physical restrictions were placed on the claimant’s employment

activities by Dr. Eubanks, his treating neurosurgeon, to include limitation on prolonged sitting

and standing, no bending or twisting, and no lifting greater than 10 pounds.  

The claimant underwent a functional capacity evaluation on August 27, 2006, which was

prior to the end of his healing period of September 14, 2007.  The FCE found that the claimant

demonstrated the ability to perform work at the sedentary work level over the course of a normal

workday.  

The Commission had the authority to increase a claimant’s disability rating when a

claimant has been assigned an anatomical impairment rating to the body as a whole.  See Lee v.

Alcoa Extrusion, Inc., 89 Ark. App. 228, 201 S.W.3d 449 (2005);  Ark. Code Ann. §11-9-522 (b)

(1) (Repl. 2002).  The wage loss factor is the extent to which a compensable injury has affected a

claimant’s ability to earn a livelihood.  In considering wage-loss disability, considerations are had

to such factors as the claimant’s age, education, work experience, and “other matters reasonably

expected to affect” a claimant’s future earning capacity.  Ark. Code Ann. §11-9-522 (b)(1).

The claimant enrolled in college after his employment with respondent was terminated

and he was physically unable to perform the job duties of a truck driver.  The credible evidence

in the record reflects that testing performed while attempting to obtain assistance through

Arkansas Vocational Rehabilitation Services, disclosed that the claimant had a learning

impairment which require a longer period for him to comprehend.  Nevertheless, the claimant’s



33

grades have been sufficient to qualify him for assistance.  Through the course that he is pursuing

claimant anticipated eventually earning an annual salary of $45,000.00, once he complete his

degree and secure employment as the pastor of a church.

The credible evidence reflects that the claimant has permanent physical limitations and

restriction with respect to bending, lifting, twisting and prolonged sitting and standing.  The afore

removes the claimant from employment as a long haul truck driver or his former employment as

a meat cutter.  There is evidence that at one point claimant considered pursuing higher education

with the though of becoming a mathematics teacher.  The afore would have resulted in a similar

annual earning range as the course that the claimant ultimately pursued.

When the claimant’s age, education, work history, permanent restriction and physical

limitations are considered along with other matters reasonably expected to affect the claimant’s

future earning capacity are considered, the evidence preponderates that the claimant has sustained

a loss of earning capacity in the amount of 40% over and above his anatomical impairment. 

Respondents have controverted the claimant’s entitlement to wage loss disability in excess of the

10% anatomical impairment.

AWARD

Respondents are herein ordered and directed to pay to the claimant permanent partial

disability benefits at the weekly compensation benefit rate of $366.00,  to correspond with the

10% anatomical impairment and 40% loss of earning capacity - wage loss, as a result of the

compensable injury of January 16, 2006.  Said sums accrued shall be paid in lump without

discount.  Respondents may claim credit for sums heretofore paid toward the afore obligation.

Respondents are further ordered and directed to pay all reasonable hospital, nursing,
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medical, nursing and other apparatus expenses growing out of and in connection with the

claimant’s compensable injury of January 16, 2006, to included medical related travle.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE 

   


