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LISA EAGLE CLAIMANT

FAYETTEVILLE VETERANS’ HOME RESPONDENT
                                                
PUBLIC EMPLOYEE CLAIMS DIVISION, RESPONDENT
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Claimant represented by EVELYN BROOKS, Attorney, Fayetteville,
Arkansas.

Respondents represented by RICHARD SMITH, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on November 5,

2007, in Springdale, Arkansas.  A pre-hearing order was entered in

this case on September 12, 2007.  This pre-hearing order set out

the stipulations offered by the parties and outlined the issues to

be litigated and resolved at the present time.  Immediately prior

to the hearing, the claimant announced that she was only seeking

temporary total disability benefits for the period beginning June

14, 2007, and continuing through August 8, 2007.  A copy of this

pre-hearing order, with that amendment noted thereon, was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On all relevant dates in May of 2007, the relationship of

employee-employer-carrier existed between the parties.
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2. The appropriate weekly compensation rates are $243.00 for

total disability and $182.00 for permanent partial

disability.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant sustained compensable injuries to

her back and right leg in a specific incident or accident

in May of 2007.

2. The claimant’s entitlement to medical services and

temporary total disability from June 14, 2007 through

August 8, 2007.

3. Controversion and appropriate attorney’s fees.

4. The effect of Ark. Code Ann. §11-9-701 on all benefits

accruing prior to July 11, 2007.

In regard to these issues, the claimant contends:

“Claimant was injured approximately May 1,
2007.  Her right leg and back were injured
when a food cart fell on her.”

In regard to these issues, the respondents contend:

“Respondents know very little about this
claim.  Claimant did not file claim forms with
the employer before she left their employ and
her first step was apparently the filing of a
Form C with the Commission.  Claimant did not
respond promptly to our original request to
take a recorded statement but did file a
hearing request.  We have not received any
medical reports from claimant but have
requested them from her providers. Respondents
have scheduled her deposition for 8/27/07.”



3

 DISCUSSION

I. COMPENSABILITY

The first issue to be addressed is whether the claimant

sustained “compensable injuries” to her back and right leg, as the

result of a specific employment related incident in May of 2007.

The burden rests upon the claimant to prove all of the facts

necessary to establish these alleged “compensable” injuries.  

Ark. Code Ann. §11-9-102(4)(D) mandates that the claimant

prove, by medical evidence, the actual existence of the physical

injury or condition that is alleged to be compensable. Further,

this subsection requires that the actual existence of this physical

injury or condition must be supported by “objective findings”, as

that term is defined by Ark. Code Ann. §11-9-102(16)(A)(i).  

  In the present case, the medical evidence fails to “establish”

the actual existence of any physical injury to the claimant’s right

leg, particularly one which would be supported by “objective

findings”. None of the claimant’s various physicians have diagnosed

any physical injury to the claimant’s right leg.   The claimant’s

symptoms, which involved her right leg, were diagnosed to be

radicular in nature.  These symptoms were attributed to an injury

or damage to her back and not to any injury or damage actually to

the leg itself. Further, the evidence reveals absolutely no

independent evidence of objective findings to support any actual

physical injury or damage to the claimant’s right leg.

After consideration of the medical evidence presented, I find

that the claimant has failed to satisfy the requirements for a
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“compensable injury” that are contained in Ark. Code Ann. §11-9-

102(4)(D) for a compensable injury to her right leg. Thus, any

claim for benefits attributable to such a injury must be denied. 

However, the medical evidence presented does “establish” the

actual existence of a physical injury or damage that involves her

lower back or lumbar spine.  Dr. William Kendrick, the claimant’s

initial treating physician, diagnosed an injury to the claimant’s

low back or lumbar spine on May 8, 2007.  The nature of this injury

was initially given as low back pain/lumbago.  However, the exact

nature of this injury was ultimately diagnosed by Dr. Rodney

Routsong (a neurosurgeon) as a left L5 radiculopathy secondary to

extruded disc material from a herniation of the L4-5 disc,

spondylosis with lateral recess stenosis, and a venous varix.  This

ultimate diagnosis is further supported by purely “objective

findings”.  These findings take the form of defects noted on the

June 1, 2007 MRI study and defects visually observed by Dr.

Routsong during the corrective surgery of June 21, 2007.  

Therefore, the claimant has established by medical evidence,

which is supported objective findings, the actual existence of a

physical injury to her lumbar spine.  As a result, she has

satisfied the statutory requirements for a “compensable injury”

that are contained in Ark. Code Ann. §11-9-102(4)(D) for a

compensable injury to her low back or lumbar spine.

The claimant must next prove that this medically established

and objectively documented physical injury to her lumbar spine also

satisfies all of  the definitional requirements for a “compensable
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injury” that are found in Ark. Code Ann. §11-9-102(4)(A)(i).  These

definitional requirements are:

(1) The injury must arise out of and occur in
the course of the employment.

(2) The injury must be caused by a specific
incident.

(3) The injury must be identifiable by time
and place of occurrence.

(4) The injury must cause internal or
external physical harm to the body.

(5) The injury must require medical services
or result in disability.

In order to satisfy the first three of these definitional

requirements, the claimant must show the existence of a causal

relationship between her lumbar injury or defects and a specific

employment related incident or accident. However, she need not

prove the existence of this causal relationship to an absolute or

even mathematical certainty. All that is necessary is that she

prove that the existence of this causal relationship is likely or

probable.  Further, the claimant need not prove that this specific

employment related incident or accident was the sole or even major

cause of the ultimate physical injury or damage.  It is only

necessary that the employment related incident played a role in

causing or contributing to the ultimate physical injury or damage.

In the present case, the medical evidence shows that the

claimant had a number of defects that involved the L4-5 area of her

spine; and which were addressed during the corrective surgery. One

of these defects was in the form of a venous varix, which would not

be traumatic in nature.  Another defect was in the form of
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spondylosis, which is a degenerative arthritic process that occurs

over an extended period of  time.  However, the third defect was in

the form of complete rupture of the annulus of the L4-5

intervertebral disc with extrusion of internal disc material into

the spinal canal and vertebral foramina.  It was the expert opinion

of Dr. Routsong that the claimant’s difficulties were attributable

to this ruptured disc, and particularly the resulting free fragment

that was restricting or placing pressure (stenosis) on the spinal

cord and exiting nerve roots. Unlike the two prior conditions,

frank ruptures or herniations of the intervertebral disc are

always associated with a particular incident or specific traumatic

incident (although it need not be significant or major trauma).

However, the only direct evidence to establish a causal

relationship between the claimant’s herniated disc at L4-5 and a

specific employment related incident is the claimant’s own

testimony.  Although the testimony of a party is never considered

uncontradicted, this does not mean that it can be simply

disregarded. If such testimony is credible, it may be sufficient,

in and of itself, to prove any fact that it is legally competent to

address.  Clearly, the claimant’s testimony would be legally

competent to prove both the occurrence of a specific employment

related incident and to prove a close temporal relationship between

this incident and the initial onset of symptoms indicative of the

occurrence of the herniated disc.

The claimant testified that, during the first part of May of

2007, she was pushing a food car and delivering food to patients at
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the Fayetteville Veterans Home. The claimant seems to offer two

descriptions of her accident.  She initially testified that she

slipped and fell, and the food cart she was pushing fell over on

her. She also testified that she was pushing the food cart around

a corner, pin had came out of the food cart, and this caused the

cart to fall over on her, knocking her down. She could not remember

the specific date of this incident.

She then testified that a co-employee, Joyce Barron, assisted

in lifting the food cart off of her and helping her up.  She stated

that  Ms. Barron then helped her clean up the food and debride that

had fallen from the cart.

The claimant testified that her initial symptoms were in the

form of numbness and tingling in her right hip and leg.  She

further stated that shortly thereafter she developed symptoms in

her left hip and pain in her lower back.  The claimant denied any

difficulties or problems with her back or legs prior to this

incident.

The claimant also testified that, approximately 30 minutes

after the incident, she reported the incident and her difficulties

to the supervising LPN, Kathleen Willis.  She stated that Ms.

Willis asked her if she wanted to see a doctor.  The claimant

responded by declining this offer and advising Ms. Willis that she

would rather wait and see. It was also her testimony that Ms.

Willis had advised her that the incident would be reported to the

director of nursing.  The claimant then testified that, later that

same day, she overheard Ms. Willis tell the assistant director of
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nursing (a registered nurse named Jennifer), and the charge nurse

on the 3:00 to 11:00 shift (a registered nurse named Misty) about

the claimant’s incident and difficulties.  The claimant stated that

she finished her shift, on that date, but that the lower part of

her back was hurting. The claimant appears to have continued

performing her regular position with the respondent for some time

after this alleged incident.

On May 8, 2007, the claimant consulted Dr. William Kendrick,

her family physician with complaints of pain in her low back that

radiated into her left leg and numbness in her entire left leg.

The claimant testified that she consulted Dr. Kendrick

approximately two to three days after the described employment

related incident.  The claimant offers no explanation for her

actions in seeking the services of her family physician, rather

than requesting the respondents to provide her with the previously

offered medical services.

The May 8, 2007 clinic note of Dr. William Kendrick records a

history of low back pain with radiation into the left leg and

numbness of the entire left leg that began two days prior. However,

Dr. Kendrick also noted that the claimant “has not had back pain

like this for several years.” 

Unfortunately, this report contains no specific history or

description of the events surrounding the onset of the claimant’s

symptoms. However, it appears that whatever  the claimant told Dr.

Kendrick led him to believe that these difficulties were work

related. The information the claimant imparted to Dr. Kendrick



9

further led him to believe that the claimant had not reported this

injury to her employer.  In this report, Dr. Kendrick stated:

“This sounds like workman’s comp. She should
tell her work about the injury.”

The claimant was next seen by Dr. Kendrick on May 25, 2007.

At that time, he again noted difficulties in the form of lower back

pain and pain into her left leg.  However, he further stated that

these difficulties began gradually approximately a month prior. He

again noted that the claimant had experienced similar problems in

the past.  In this report, he also records:

“She did not claim as workmen’s comp and has since quit.”

   The claimant ultimately came under the care of Dr. Rodney

Routsong, a neurosurgeon. In this initial consultation report,

which was signed by Angela Stewart (his advanced practice nurse),

the following history was recorded:

“Ms. Eagle is a 40 year old right handed
female who presents with back pain that
started in May, after falling at work. She
states that a food cart fell on top of
her...She also notes that in April, she fell
when transferring a resident, and the patient
fell on top of her. She states that she had a
big bruise on her left leg from this.”

    Neither the claimant nor the respondent called Joyce Barron,

Kathy Wells, Jennifer (the director of nursing) or Misty (the

second shift charge nurse).  No explanation has been given by

either party for their failure to do so.

Ascertaining the credibility and weight to be afforded the

claimant’s testimony is almost always a difficult task.  In light

of the evidence presented and not presented in this case, it become
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even more difficult. In certain aspects, the claimant’s testimony

is corroborated by the other evidence presented. In other aspects,

the claimant’s testimony is contradicted by the other evidence

presented.

In her testimony, the claimant identified a number of

witnesses that could either support or refute her testimony,

concerning both the occurrence of a specific employment related

incident in early May of 2007, her immediate reporting of this

incident, and her immediate reporting of various symptoms and

complaints with her back and lower extremities.  However, as

previously noted, neither party has called any of these witnesses

to testify. Nor has either party offered any reason for their

failure to do so.  The claimant testified that she had been unable

to locate one of her witnesses, but that witness was not one of the

foregoing individuals.

The claimant’s testimony that she did not recall any prior

problem with her back is clearly contradicted by the records of Dr.

Kendrick, her own family physician. However, no further evidence,

particularly medical reports or records, has been introduced that

would describe any injuries or difficulties that the claimant may

have experienced with her back prior to May of 2007.

 Although the evidence shows that the claimant was apparently

physically capable of performing her somewhat strenuous employment

duties for this respondent, prior to the alleged incident in May of

2007, the claimant had only worked for the respondent for

approximately three months prior to this incident. It must also be
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noted that the claimant was apparently also able to continue to

perform her employment activities for this respondent for a period

of time after the alleged incident in early May of 2007.  

Although the claimant testified that the difficulties caused

by the May 2007 injury eventually required the claimant to quit her

employment with this respondent but she has offered no evidence to

corroborate this fact.  On the other hand, the respondents have

offered no testimony or other evidence to expressly refute the

claimant’s testimony, in this regard. However, it would not appear

logical for the claimant to simply terminate her employment with

this respondent, without requesting temporary disability benefits,

if she actually believed her inability to work was due to an

employment related injury.  

The claimant’s testimony, concerning her actions in

immediately reporting her employment related injury, is clearly

contradicted by the records of Dr. Kendrick.  These records clearly

indicate that the claimant had failed to report an employment

related injury at the time she initially sought treatment from Dr.

Kendrick on May 8, 2007.  Further, subsequent records indicate that

the claimant continued to fail to report any employment related

injury to the respondent, even though Dr. Kendrick had expressly

advised her to report this injury.  

The records of Dr. Kendrick do show that, at the time of the

claimant’s visit on May 8, 2007, she conveyed to him some type of

information that would cause him to conclude that her back and

lower extremity difficulties were employment related. However,
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these records contain no description of any employment related

activity or event associated with the onset of the claimant’s

difficulties. Nor do they give any basis for Dr. Kendrick’s

opinion. Neither party has seen fit to clarify this point with Dr.

Kendrick, either by report or deposition.

The Act expressly places upon the claimant the burden of proof

in regard to all of the elements necessary to establish a

“compensable” injury.  This would in turn place upon her the burden

of proving the existence of a causal relationship between her

lumbar difficulties and a specific employment related incident.  As

her testimony is the only evidence offered to prove this fact, she

must further show that this testimony is credible and accurate.  It

is not the respondents’ burden to disprove the reliability of her

testimony.  

After consideration of th evidence presented, I simply do not

find the claimant’s testimony to be sufficiently credible to

establish this necessary causal relationship. Therefore, I have no

alterative but to find that the claimant has failed to prove by the

greater weight of the credible evidence the occurrence of a

physical injury to her back that arose out of and occurred in the

course of her employment with this respondent that was caused by a

specific incident, and that is identifiable by time and place of

occurrence.  The claimant’s failure to prove these three necessary

definitional requirements, for a “compensable injury” is fatal to

her claim.
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FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-self

insured employer-third party administrator existed between the

parties.

3.  On all relevant dates, the claimant earned wages

sufficient to entitle her to wages weekly compensation benefits of

$243.00 for total disability and $182.00 for permanent partial

disability, should such benefits have been appropriate.

4.  The claimant has failed to prove by the greater weight of

the credible evidence that she sustained compensable injuries to

her back and right leg as a result of her employment related

incident or accident in May of 2007. Specifically, she has failed

to prove the occurrence of a physical injury to her right leg that

is established by medical evidence, which is supported by objective

findings. She has further failed to prove by the greater weight of

the credible evidence the occurrence of a physical injury to her

back that arose out of and occurred in the course of her employment

with the respondent, that was caused by a specific incident, and

that  is identifiable by time and place of occurrence.

5.  The respondents have denied the occurrence of any

compensable injury to the claimant’s right leg or back and have

controverted this claim in its entirety.
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ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.   

                                                                 
                                        MICHAEL L. ELLIG
                                      ADMINISTRATIVE LAW JUDGE
                                         


