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STATEMENT OF THE CASE

On December 12, 2007, the above-captioned claim was heard in Russellville,

Arkansas.  A prehearing conference took place on October 1, 2007.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With one additional stipulation reached at the hearing, they are the following, which I

accept:
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1. The Commission has jurisdiction over this claim.

2. The employee/self-insured relationship existed between the parties on

October 16, 2006.

3. Gregory Duvall sustained a compensable injury on October 16, 2006 that

resulted in his death.

4. Gregory Duvall’s average weekly wage was $452.00.

5. Kyla Duvall and Austin Duvall are biological children of Gregory Duvall and

are entitled to receive dependency death benefits.

6. At the time of Gregory Duvall’s death, he was unmarried, having been

divorced since May 17, 2004.

7. Death benefits are being paid to Kyla Duvall and Austin Duvall in connection

with this claim.

Issues

At the hearing, the following was litigated:

I. Whether the Claimant/decedent’s former stepchild is entitled, both as a

matter of law and as a matter of fact, to receive dependent benefits.

Contentions

With the removal of the contention of Respondents No. 1 to reflect that death

benefits are being paid to Kyla and Austin Duvall, the contentions now read:

Claimant:

1. Claimant contends that Payton Berry was a dependant of Gregory Duvall

and should receive benefits.
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Respondents No.1:

1. Respondents No. 1 stand ready to pay dependent death benefits to Kyla

Duvall and Austin Duvall.  It appears that the deceased’s ex-wife, Lesley

Shipp, is claiming dependent benefits for the deceased’s former stepchild.

Respondents No. 1 are unaware of any provision in the Workers’

Compensation Act authorizing payment of dependent death benefits to a

former stepchild of the deceased.

Respondent No. 2:

1. Respondent No. 2 contends that as a matter of law, ex-stepchildren are not

eligible dependents and, therefore, are precluded from receiving death

benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant/decedent’s former stepchild is not entitled as a matter of law to

receive dependent benefits under Ark. Code Ann. § 11-9-527(c) (Repl.

2002).
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4. In light of the threshold finding above, the issue as to whether Claimant was

“wholly and actually dependent upon” the decedent, and thus entitled in fact

to dependent benefits under § 11-9-527(c), is moot and will not be

addressed.

CASE IN CHIEF

Summary of Evidence

Four witnesses testified at the hearing:  Lesley Shipp, Noah Shipp, Payton Berry

and Austin Duvall.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimants’ Exhibit 1, the birth certificate of

Payton Danielle Berry, consisting of one page; Claimant’s Exhibit 2, a child support

payment history from payor Randy Deal, consisting of two pages; Claimant’s Exhibit 3, the

marriage certificate of Gregory Duvall and Lesley Berry, consisting of one page; Claimant’s

Exhibit 4, a Late Entrant Health Statement signed by Gregory Duvall on November 19,

1996 for, inter alia, Payton Berry, consisting of one page; Claimant’s Exhibit 5, a divorce

decree for Gregory Duvall and Lesley Duvall filed May 17, 2004, consisting of two pages;

and Respondents’ Exhibit 1, the divorce decree described above and the child support

history described above, consisting of three numbered pages.  Also, the post-hearing briefs

of the parties, filed December 26, 31 and 28, 2007, respectively, have been blue-backed

to the record.

Testimony

Lesley Shipp.  Mrs. Shipp testified that she is the mother of Payton Danielle Berry,

who was born September 21, 1993.  Payton’s father is Randy Deal.  However, Deal is not
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listed on Payton’s birth certificate.  This is because the two did not marry.  Instead, Mrs.

Shipp married Gregory Duvall, the Claimant/decent.  Mrs. Shipp did not seek child support

from Deal, and he never had a relationship with Payton.  While Claimant’s Exhibit 2 reflects

that child support was taken from Deal, Mrs. Shipp stated that this was done by the State

to repay medical benefits related to Payton’s birth.  Mrs. Shipp did receive $300.00 out of

this process.

Mr. Duvall and Mrs. Shipp married in July 1994, when Claimant was nine months

old.  They divorced in 2004.  Mrs. Shipp stated that Mr. Duvall was a father to Payton,

having the same relationship with her as he did with the couple’s two biological children,

Austin and Kyla.  During the marriage, Mr. Duvall supported Payton, providing her with

whatever she needed materially.  He carried her on his health insurance.

After the couple’s 2004 divorce, according to Mrs. Shipp, Mr. Duvall continued to

support Payton.  He requested the same visitation rights with her as he did with his

biological children.  The weekend before his death, Mr. Duvall had all three children with

him.  He paid child support on all three, although not through the registry of the court.  The

decree does not address the matter of support.  Once Austin decided to live with Mrs.

Shipp, Mr. Duvall voluntarily paid $25.00 per week to Mrs. Shipp for each child.  However,

Mrs. Shipp has no document to support this.

Mrs. Shipp testified that Mr. Duvall supported Payton in other ways.  He paid for half

of her school clothes and for her equipment to be on the flag line at school.  In addition,

he paid for her contact lenses.  Mrs. Shipp stated that in terms of both financial and

emotional support, Mr. Duvall treated Payton the same as the biological children.
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From the time she was married to Mr. Duvall until their divorce, Mrs. Shipp worked

part-time.  But Mr. Duvall was the primary bread winner for the family.

When questioned by Respondents No. 1, Mrs. Shipp testified that Mr. Duvall never

adopted Payton.  Deal’s paternity with respect to Payton was established through testing.

His parental rights were never terminated.  While, as reflected in Claimant’s Exhibit 4, Mr.

Duvall in 1996 added Claimant to his health insurance, he was not covering her or his two

children at the time of the divorce because he was not working.  He never added Payton

to his health insurance after he began work for Respondent Tyson.

The divorce decree mentions Austin and Kyla and their custody situation but does

not mention Payton.  Mrs. Shipp and her current husband were married three days after

the divorce decree between her and Mr. Duvall was entered on May 17, 2004,.  Payton has

lived with Mr. and Mrs. Shipp since that time; and Payton is covered under Mr. Shipp’s

insurance.  After Mr. Duvall’s death, Mrs. Shipp applied to have her children receive his

Social Security benefits.  This was granted to Austin and Kyla, but denied to Payton

because she was ineligible.

When questioned by Respondents No. 2, Mrs. Shipp testified that the State

collected $300.00 in child support for her from Randy Deal.  The balance was collected to

reimburse Medicaid’s coverage of Payton.  Thereafter, Mr. Duvall and Mrs. Shipp dropped

Payton’s Medicaid coverage to keep Deal out of their lives.  She admitted that she could

still seek child support from Deal if she so chose.

She and Mr. Duvall separated around March 5, 2004.  Mrs. Shipp denied that she

remarried so quickly in order to regain financial support.  Prior to Mr. Duvall’s death, she

was earning approximately $300.00 per week as a seamstress.  While she testified that



Duvall - Claim No. F611503 7

she quit work to help her children cope with his death, she admitted that Kyla and Austin

are drawing $852.00 per month in Social Security benefits in addition to the $588.00 in

workers’ compensation benefits that is being paid every other week under this claim.  She

testified that her current husband supports the family, paying the rent along with other

expenses such as transportation and food.  With respect to the $75.00 per week that Mr.

Duvall was paying, Mrs. Shipp stated that she used that for the children’s school lunches

and incidentals.  She admitted that because this was not mentioned in the decree, this was

not an enforceable obligation.  After their divorce, Mr. Duvall was unemployed for a time

and borrowed money from his parents.

When questioned by me, Mrs. Shipp testified that from the entries on Claimant’s

Exhibit 2, concerning child support collections from Deal, she only received $300.00.  This

occurred when she and Mr. Duvall were married and Payton was around four years old.

Noah Shipp.  Mr. Shipp, the current husband of Lesley Shipp, testified that Mr.

Duvall loved Payton “like one of his own.”  All she had to do was tell him that she needed

something, and he would either buy it; or the Shipps would purchase it and he would

reimburse them for half the amount.  Mr. Duvall paid them $75.00 every other week for the

children.  He paid this when he picked up the children.

When questioned by Respondents No. 1, Mr. Shipp stated that they had no receipts

or other documents showing that Mr. Duvall paid this $75.00, and that this was not a legal

obligation.

When questioned by me, Mr. Shipp testified that at the time of Mr. Duvall’s death,

Shipp was supporting Mrs. Shipp and the three children and had insurance coverage over

them through his employer.
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Payton Berry.  Berry testified that Mrs. Shipp is her mother and that she considered

Mr. Duvall to be her father.  They loved each other and he did things for her that a father

would do for his daughter.  Their relationship did not change after he divorced her mother.

She stayed with him every other week.  He continued to buy things for her.  She related

that the two had a conversation shortly before his death, and that he told her that “when

he dies, he wants all his stuff, and he wants all three of his kids to be taken care of, and

that he would like to be cremated.”

When questioned by me, Payton testified that the above conversation occurred the

day before his death.  When asked to explain the circumstances surrounding it

conversation, she stated:

He–I don’t know.  He was–we were watching a movie, and then he, kind of,
was thinking.  And he–he was just talking to me, like–I don’t know.  He was
telling me that he loved me, and that he wanted us to be taken care of if
anything was to happen.

Austin Duvall.  Duvall testified that he is 12 years old.  In describing the relationship

between Mr. Duvall, his late father, and his sister Payton, he stated:  “He treated her just

like she would be his biological daughter–just like my little sister and me.”  After the

divorce, and when Duvall returned to live with his mother, Mr. Duvall visited all three

children.  He did this until his death.

Exhibits

Claimant’s Exhibit 1.  The birth certificate of Payton Danielle Berry reflects that she

was born on September 21, 1993.  Her father’s name is listed as “NOT GIVEN.”

Claimant’s Exhibit 2.  The Arkansas Child Support Tracking System Payment

History Report for Randy Deal reflects that eight payments were made by Deal, with Lesley
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Shipp listed as the payee.  The schedule reflects that the table of amounts applied, totaling

$401.58, has been circled with the handwritten notation “This is what I received[.]”

Claimant’s Exhibit 3.  The marriage certificate for Gregory Duvall and Lesley Berry

reflects they were married on July 26, 1994.

Claimant’s Exhibit 4.  The Late Entrant Health Statement for Gregory Duvall from

his employer, Carman, dated November 19, 1996, reflects that Duvall added Lesley Duvall,

Austin Duvall, and Payton Berry to his health insurance.

Claimant’s Exhibit 5.  The divorce decree for Gregory and Leslie Duvall filed May

17, 2004 reflects that they last lived together March 5, 2004.  While the decree provides

that Austin Duvall is to live with his father and Kyla Duvall with her mother, Payton Berry

is not mentioned.  The subject of child support is not addressed in the decree.

Respondents’ Exhibit 1.  The exhibit contains Claimant’s Exhibits 2 and 5.

ADJUDICATION

Claimant/decedent contends that Payton Berry is entitled to death benefits pursuant

to Ark. Code Ann. § 11-9-527(f) (Repl. 2002), which reads:

(c) Beneficiaries–Amounts.  Subject to the limitations as set out in §§
11-9-501 - 11-9-506, compensation for the death of an employee shall be
paid to those persons who were wholly and actually dependent upon the
deceased employee in the following percentage of the average weekly wage
of the employee and in the following order of preference:

(1)(A)(i) To the widow if there is no child, thirty-five percent (35%), and
the compensation shall be paid until her death or remarriage.

(ii) However, the widow shall establish, in fact, some dependency
upon the deceased employee before she will be entitled to benefits as
provided in this section;

(B)(i) To the widower if there is no child, thirty-five percent (35%), and
the compensation shall be paid until his death or remarriage.
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(ii) However, the widower shall establish, in fact, some dependency
upon the deceased employee before he will be entitled to benefits as
provided in this section;

(2) To the widow or widower if there is a child, the compensation
payable under subdivision (c)(1) of this section and fifteen percent (15%) on
account of each child;

(3)(A) To one (1) child if there is no widow or widower, fifty percent
(50%).

(B) If more than one (1) child, and there is no widow or widower,
fifteen percent (15%) for each child, and in addition thereto, thirty-five
percent (35%) to the children as a class, to be divided equally among them;

(4) To the parents, twenty-five percent (25%) each;

(5) To brothers, sisters, grandchildren, and grandparents, fifteen
percent (15%) each.

The evidence before me clearly shows that (1) Payton Berry is the biological child of Randy

Deal and Lesley Shipp; (2) Payton Berry was born September 21, 1993; (3) Gregory Duvall

and Lesley Shipp were married from July 26, 1994 and May 17, 1994, when their divorce

decree was entered; and hence, (4) at the time of Duvall’s death, October 16, 2006, he

was no longer Payton Berry’s stepfather.  Questions of dependence must be determined

as of the time of the injury.  Ark. Code Ann. § 11-9-527(f) (Repl. 2002).

The threshold issue in this case is whether Payton, as an ex-stepdaughter of the

Claimant/decedent, is eligible to receive death benefits under the provision quoted above.

The only class Payton conceivably could claim under the provision is that of “child.”  In the

Workers’ Compensation Act, this term is defined as follows:

"Child" means a natural child, a posthumous child, a child legally adopted
prior to injury of the employee, a stepchild, an acknowledged illegitimate
child of the deceased or of the spouse of the deceased, and a foster child[.]

Id. § 11-9-102(2).



Duvall - Claim No. F611503 11

In passing Act 796 of 1993, the General Assembly made it plain that the provisions

of the Arkansas Workers’ Compensation Act are to be strictly construed by the Commission

and the courts.  See id. § 11-9-704(c)(3); Duke v. Regis Hairstylists, 55 Ark. App. 327, 935

S.W.2d 600 (1996).  “Strict construction means narrow construction and requires that

nothing be taken as intended that is not clearly expressed.”  Hapney v. Rheem Mfg. Co.,

341 Ark. 548, 26 S.W.3d 771 (2000).  Thus, stepchildren, expressly included in the above

definition, are clearly eligible for death benefits; but ex-stepchildren, which are not expressly

mentioned, are not eligible.

Claimant/decedent argues in his post-hearing brief that while there is no case law on

the issue at bar, Payton should nonetheless be considered eligible out of  fairness to her

and by adopting a liberal construction of the statute.  But as the foregoing shows, I must

apply the law, and do so in a strict manner.

As Respondents note in their post-hearing brief, the most closely analogous reported

case to the one at bar is Taylor (deceased) v. Lubritech, 75, Ark. App. 68, 54 S.W.2d 132

(2001).  There, death benefits were sought for a stepgrandchild.  The Court of Appeals,

strictly construing §§ 11-9-102(2) and 11-9-527, determined that because the term

“stepgrandchild” was missing from both of those provisions, such a person is not a covered

dependent under the Workers’ Compensation Act.

Hence, Claimant/decedent’s ex-stepdaughter does not fall within the class of people

potentially eligible for death benefits under the Act.  Because this threshold has not been

met, whether Payton was “wholly and actually” dependent upon Gregory Duvall and thus

eligible in fact for benefits under § 11-9-527(c) is moot and will not be addressed.  See

Taylor, supra.
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CONCLUSION

For the reasons cited above, Payton Berry, the ex-stepchild of Claimant/decedent,

is ineligible to receive death benefits under Ark. Code Ann. § 11-9-527(f) (Repl. 2002).

Thus, the instant claim is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


