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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F709470

MARK DUNN, EMPLOYEE CLAIMANT

THERMO FISHER SCIENTIFIC, INC.,
EMPLOYER                                         RESPONDENT NO. 1 

TRAVELER INSURANCE COMPANY,                                
INSURANCE CARRIER                                RESPONDENT NO. 1

SECOND INJURY FUND                               RESPONDENT NO. 2 
                                                                  

OPINION FILED DECEMBER 31, 2008 

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, 
on November 19, 2008, in Mountain Home, Baxter County, Arkansas.

The claimant was represented by The Honorable Frederick “Rick”
Spencer, Attorney at Law, Mountain Home, Arkansas.   

Respondents No. 1 were represented by The Honorable Jarrod
Parrish, Attorney at Law, Little Rock, Arkansas.
   
Respondent No. 2 represented by The Honorable David Pake,
Attorney at Law, Little Rock, Arkansas.  Mr. Pake did not
participate in the hearing due to the issues being litigated.  

                                        STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on November 19,

2008, in Mountain Home, Arkansas.  A prehearing telephone

conference was held in this matter on September 29, 2008.  A

prehearing order was entered on that same day.  This prehearing

order set forth the stipulations offered by the parties, their

contentions, and the issues to be litigated.

     The following stipulations were submitted by the parties,

either pursuant to the prehearing order or at the start of 
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the hearing, as the following stipulations are hereby accepted: 

     1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at

all relevant times, including February 28, 2007.

3.  The claimant’s average weekly wage was $450.68; his

temporary total disability rate is $300.00, and his permanent

partial disability rate is $225.00.

4.  The issue of permanency is reserved.

5.  The parties stipulated that Crystal Dunn’s testimony

would be consistent with the claimant’s testimony.  

By agreement of the parties, the issues to be presented at the

hearing are as follows:

1.  Compensability of the claimant’s alleged right knee 

injury.

2.  Additional reasonable and necessary medical care by Dr.

Chris Arnold.

3.  Constitutional Issues. 

The claimant contends that he sustained a compensable injury

to his right knee on February 28, 2007.  Compensability has not

been disputed.  The claimant contends that he is entitled to

reasonable and necessary medical care and that his case should not

be dismissed.  Dr. Arnold did not release him from his care but

recommended additional testing and to see him again in six months.



3

The claimant did not receive any notice that additional medical

care was being controverted and was not aware of any issue which

would warrant requesting a hearing until respondents filed their

Motion to Dismiss.  The claimant is still experiencing pain in his

right knee and is entitled to all related workers’ compensation

benefits which he is entitled and contends that his case should not

be dismissed.

Respondents #1 contend that claimant did not suffer a

compensable injury to his right knee on February 28, 2007.

Claimant cannot establish the existence of a specific incident

injury by a preponderance of the evidence and claimant’s right knee

problems pre-dated February 28, 2007.  Claimant asked to continue

to remain off work after a temporary reduction in force layoff in

April of 2007.

The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order of September 29, 2008, and the

parties’ Responses to the Prehearing Questionnaire, as these have

been marked as Commission’s Exhibit No. 1.  Respondents No. 1's

Post-Trial Brief has been blue-backed and marked as Commission’s

Exhibit No. 2. The claimant’s Medical Packet was marked as

Claimant’s Exhibit No. 1.  The claimant’s Constitutional Issues

Packet, is incorporated herein by reference, as it has been blue-

backed, and marked as Claimant’s Exhibit No. 2.  The claimant’s

deposition is incorporated herein by reference, as it has been



4

blue-backed, and marked as Claimant’s Exhibit No. 3.  Respondents

No. 1's Medical Packet was marked as Respondents’ Exhibit No. 1.

Respondents No. 1's Non-Medical Packet was marked as Respondents

Exhibit No. 2.     

The following witnesses testified at the hearing: Andrew

Martin, the claimant, and Bob Stiles. 

                          DISCUSSION

     Andrew Martin gave testimony during the hearing.  At the time

of the hearing, Mr. Martin worked as a manager at the Gassville

McDonald’s.  He agreed that he worked with the claimant at the time

of his alleged injury of February 28, 2007.  

     According to Mr. Martin, he worked for Thermo Fisher  

Scientific, which is known as Epoxyn, for a couple of years.  Mr.

Martin essentially testified that although he did not observe the

claimant’s injury, he observed the claimant right after his alleged

incident.  He testified that the claimant came around the corner of

the racks and was limping real bad and stated he had twisted his

knee.  According to Mr. Martin, he believes that the claimant next

went up toward the office and that was pretty all he saw.

     Mr. Martin testified that they both were truck loader, as they

pretty much drove forklifts and moved pallets and loaded them on

the trucks and handled the paperwork and things of that nature. 

     Prior to February 28, 2007, he could not recall having  

evidenced any kind of problems with the claimant’s walk or him
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limping or anything of that sort.  In addition, Mr. Martin denied

that the claimant ever showed any problems with stooping, bending

or walking up and down stairs.  He further denied that the claimant

ever evidenced any physical problems whatsoever prior to this

injury.  According to Mr. Martin, before this alleged incident, he

and the claimant had worked together probably a year and a half,

almost two years.  Mr. Martin essentially testified that he saw the

claimant for a couple of hours about a month prior to the hearing

and he was having trouble getting out of the car, and he had to

maneuver himself so his leg would not get stuck while sitting at

the booth of his job.

     On cross-examination, Mr. Martin essentially admitted that he

is friends with the claimant.  He admitted that at the time of the

hearing, his wife was keeping Mr. Dunn’s kids.  Mr. Martin was not

aware that the claimant had a prior right knee injury while in the

military in 2004, nor was he aware that the claimant had seen a

doctor a month prior to February 28, 2007, for a right knee

problem.  Mr. Martin admitted that he did not see the actual

incident itself.       

    The claimant also gave testimony during the hearing.  At the

time of the hearing, the claimant was thirty-three years old.  He

testified that he had worked for the respondent-employer about a

year and a half before this injury of February 28, 2007.  The

claimant admitted that he may have limped from time to time, as he
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never hid the fact that he injured his knee while in the military.

According to the claimant, his military injury occurred while

running, and packing some packs, a daily thing, as he stepped wrong

or something and it pulled the patellar tendon.  After this, the

claimant testified that the military placed him on light duty, in

other words, instead of running four to six miles, he only had to

run two, and they limited his exercises from jumping jacks.  He

agreed that his knee got better to an extent.  The claimant

testified that he is still in the military.  According to the

claimant, there was discussion about him being deployed to Iraq,

but this was not done because of his knee injury.

     With respect to his alleged injury of February 28, 2007, the

claimant testified:

A.  I was loading a truck, the best of my memory, either
that or I was staging a truck to be loaded.  I can’t
remember exactly.

Q.  What do you mean by staging?

A.  We would pull the order and get it ready to be 
     loaded.  That way the other individual could load it or
     we may not have got it all the way done and then third 
     shift would take over and they would load the truck.  We
     would stage the orders to make sure we had a hundred 
     percent accountability before we put them on the trucks.

Q.  All right.

A.  We, I can’t remember if I was loading or staging, I
can’t remember.  There was some pallets, I was digging
through the curb pallets and there was a piece of curb.
I picked it up and I began to twist with it and my foot
fell in between the slats on a pallet and my right foot
stayed stationary and with the momentum of my upper body
picking up that long piece of curb it just kept it going
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to the left and I twisted my knee.

Q.  Did you feel a pop or hear something?

A.  I can’t remember if I felt a pop but I do remember
like extreme burning.

Q.  In the right knee?

A.  In the right knee, yes.

   According to the claimant, since this time, he has had

continuous problems with pain of his right knee.  The claimant

testified that his knee gives away and he falls, as he has moved

his bedroom downstairs due to him not being able to go downstairs.

     Specifically, the claimant testified:

Q.  Did you ever have any kind of problems like that
before February 28 of ‘07?

A.  Not necessarily that I can remember like, I mean it
had been painful in the past but I don’t remember ever
giving away or not being able to carry my daughter or
anything like that.

Q.  And you’ve worked for Epoxyn for about a year and a
half, had you not?

A.  Yes.

Q.  Were you having periodic problems with your knee or
was - - before the accident that you had at Epoxyn were
you having from time to time some problems with your
knee?

A.  Yeah, it would hurt.

Q.  Did you ever miss any work with your knee?

A.  I don’t think so, no.

      Although the claimant admitted that he had problems with knee

pain prior to his February 28, 2007 incident, he maintains he was
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able to cope with the pain.  The claimant testified that he had a

prescription prior to working at Epoxyn for Ultracet, a bottle of

fifty pills would last for months.  Prior to the incident, he

admitted to experiencing stiffness and tenderness after a day of

mountain bike riding with his boys.  The claimant also admitted

that before the accident at work, he would have problems with a

limp and stiffness after eight to twelve hours of working at

Epoxyn.  The claimant was uncertain if it was the kind of limp he

had after the accident, but felt it probably was not.

     According to the claimant, his injury occurred about mid-

shift, as he told Andrew he had injured himself and that he was

going to speak with Mr. Stiles.  The claimant testified that Mr.

Stiles advised him to go to the doctor, but he told him no, it

could be a flare up of an old injury.  Instead, the claimant

suggested he allow him to go home and put ice on it until the next

day, which he did.  According to the claimant, the next day his

knee was still stiff, slightly swollen and painful.  Therefore, he

contacted his employer (Linda Kupzyk), who transported him to see

Dr. Richard Burnett, who put him in a knee immobilizer, and later

referred him to Dr. Varela.        

     The claimant testified that he is comfortable with Dr. Arnold

and would like to undergo the scope surgery to get his knee fixed.

As of the date of the hearing, the claimant was not working.

According to the claimant, his knee affects his ability to work.
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The claimant testified that he worked for a friend of the family,

cleaning tools for about six months, one or two days a week.  He 

also attempted to do a job cutting cedar for maybe a week, but was

unable to load the logs because he could not carry them.  The

claimant testified that the military has put him on med hold

because of his knee injury.  According to the claimant, the family

friend overpaid him, as he was paid a hundred dollars a day for

three to six hours of work.  He testified that Expoxyn eventually

laid him off.  At time of the lay-off, he was working light-duty.

     On cross examination, the claimant agreed that he suffered a

prior injury to his right knee in 2004.  The claimant essentially

admitted that at the time of this injury, he was in Civil Affairs

school in Fort Bragg, North Carolina.  According to the claimant,

he was running with a sixty-five pound sack on his back during a

twelve-mile hike, as his knee injury popped up during the last two

miles of the run.  The claimant admitted that after leaving boot

camp and returning home, he had occasional pain of the right knee.

    He admitted that he probably conceded during his deposition

that he had mentioned his knee difficulties to his co-workers at

Epoxyn prior to February of ‘07.  He agreed that he may have had a

noticeable limp on several occasions prior to February of 2007.  

     The claimant testified that his knee pain since the injury has

been in the neighborhood of five to eight on a ten-point scale.

However, he admitted to having stated during his deposition that
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prior to his injury, his knee pain was probably around a four when

it was really bad.  

     He testified:

Q.  When you went to see Dr. Arnold January of 2008, I
believe is what this report is, you did not tell him
anything about any preexisting knee injuries, did you?

A.  I don’t know if I did or didn’t, to be honest with
you, sir.

Q.  Well if his report reflects a prior medical history
and he puts negative - -

A.  Okay.

Q.  Do you have any reason to dispute that, that he had
no knowledge of any preexisting right knee problem?

A.  No.  I mean...

Q.  You don’t have any specific recollection of saying
anything to him about it?

A.  No, sir, I don’t.

Q.  You don’t disagree that when you did go to talk to
Bob Stiles on February 27 or 28th, that you told him this
could very well be related to this old injury?

A.  Yes, sir.  That’s probably my exact words.

Q.  Okay.  And the previous injury you’re referencing is
this ‘04 injury from the military, correct?

A.  Yes, sir.

Q.  When I took your deposition back in March of ‘08 you
told me that you had not been to a doctor for your right
knee prior to this incident in February of ‘07.  Do you
still agree with that statement?

A.  No, I believe I said, not that I can remember.  But
I may have.  I may have been wrong in that area.

Q.  Well I asked you an additional question if you had
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tried to make any appointments for the right knee prior
to February 28 of 2007 and you stated, no.  Would you
disagree with that?

A.  No, if I said it I guess that’s what I said.

Q.  I asked you a third question, whether you had taken
any prescription medicines for your right knee and again
you said, no.  Do you disagree with that?

A.  No.  If I said it, that’s what I said.

Q.  All right.  The records that we’ve introduced that
the Judge is going to look at show that you were at Dr.
Lenihan’s office in late January of 2007 with chronic
knee pain, getting Ultraset [sic].  You don’t dispute
that, do you?

A.  In 2007?

Q.  Yes, one month before this incident at Epoxyn.

A.  Okay.  If the records show that, I can’t argue with
them, no.

      Upon further questioning, the claimant agreed that on January

16, 2007, a little over a month before the incident at Epoxyn, Dr.

Lenihan prescribed for him sixty tablets of Ultracet, twice a day

for severe pain (of the knee).  The claimant denied having taken

all of the Ultracet by the time of the February 2007 incident.

According to the claimant, he only took the prescription meds when

it would  flare up and hurt.  According to the claimant, the only

reason he could not remember going to a doctor a month before the

accident and getting a prescription filled when his deposition was

taken in March of 2008, is because it had been almost a year since

the accident.

     The claimant admitted he has been associated with the Army
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Reserve since 2003.  According to the claimant, he was trained to

work as a Civil Affairs Operator, which means, he served to train

as a liaison from the civilian Populus to the military.  The

claimant admitted that he was supposed to deploy maybe March of

2008, but instead was put on med hold after he told them about his

comp claim, as when he stood up, he had a limp.

    He admitted that there was a possibility that the Sheriff’s

office was going to come looking for him because of a mix up with

his orders, as he failed to show up for drill, which occurred late

in‘06 or early 2007.  The claimant essentially admitted that in

December of 2007, he showed up at Dr. Lenihan’s office asking for

a disability determination for the military.  

     With respect to the layoff, the claimant admitted he could not

identify anyone with less seniority than him who had been called

back after the layoff, nor did he question the validity of the

layoff.  The claimant denied having volunteered for the layoff.  

He essentially admitted that during his deposition he stated that

if they were going to do it, he might as well go.  However, the

claimant admitted that although he could not remember an exact

statement where he would have said, “Yes, I want to be laid off,”

he could not rule it out with any certainty.

     The claimant admitted to receiving unemployment benefits after

being laid off by Epoxyn.  He admitted that during his deposition,

he stated that he had listed his knee problems on his unemployment
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application.  However, the claimant further admitted that his

application for unemployment benefits demonstrates that he put “no”

on the application where it asked if he had any disabilities that

limit his ability to perform normal activity.  He further admitted

that this was a false statement then.

     On redirect examination, the claimant explained the mix up in

his military paperwork and explained that he was never arrested or

thrown in jail as a result of this misunderstanding. 

    During recross examination, the claimant conceded that Bob

Stiles was his supervisor.  He admitted that he may have said

something to Mr. Stiles about volunteering for the layoff in non-

serious manner.

     On further redirect examination, the claimant denied that he

ever tried to avoid his duties as a soldier in the military.  He

also denied that he was ever afraid of going to Iraq.

     Upon being questioned by the Commission, the claimant admitted

that prior to the alleged work-incident, he had a limp, stiffness,

and aches and pain.  At this point in his testimony, the claimant

denied any swelling of the knee prior to the work incident.  Also

on further redirect examination, he testified that he never noticed

any swelling in the knee.    

     Although the claimant denied swelling of this right knee 

prior to the injury, on further recross examination, he admitted it

may have been puffy or something like that, but he did not remember
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ever it swelling up as it does now.

    Upon further examination by the Commission, the claimant

testified:

Q.  Okay.  So you did have some swelling prior to this 
     this alleged incident?

A.  I guess I did show Bob that.  I don’t remember doing
it but if says I did then I probably did. 

     On further redirect examination, the claimant testified:

Q.  Do you remember any swelling before February 28 of
2007?  Independent recollection of any swelling?

A. Not that I can, not that I would really call
swelling, you know.  I may have went to Bob, I mean Bob
and I were friends, still are friends as far as I know.
I may have said, man, my knees are hurting or whatever,
you know, and may have pulled my pant leg up and said,
look I’m dying or something because me and him would joke
back and forth about getting old and having arthritis and
what not, which no doctor has ever found any arthritis
but, you know.

Q.  All right.  But you don’t remember ever seeing your
leg swollen before - -

A.  Not to the extent now.  I mean, if I use it, if I go
out and I run or something it will swell and it will be
noticeable.  I mean you could look at it and say, it’s
swollen, you know.

Q.  All right.

     Upon being further questioned by the Commission, the claimant

finally admitted that he had some swelling prior to the incident.

     The parties stipulated that Crystal Dunn’s testimony would be

consistent with the claimant’s testimony.  

    Bob Stiles gave testimony during the hearing.  He testified

that he is a manufacturing production manager for Epoxyn. Mr.
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Stiles admitted that he worked there in February of 2007, as he has

worked there since June of 2002.  He admitted that the claimant had

previously discussed with him problems with his knees due to the

military as a result of parachuting.  According to Mr. Stiles, he

recalls the claimant limping once as he walked from the warehouse

toward his office.  He testified that he asked the claimant why he

was limping, and he showed him his knee and told him it was sore,

as it appeared to be swollen.      

     Mr. Stiles admitted to completing an accident report regarding

the claimant’s alleged knee injury.  He also testified that he

asked the claimant if he wanted to go to the doctor, and he said

no, because it could be part of the preexisting problem.         

     On cross-examination, Mr. Stiles agreed that the claimant was

a good employee and a hard worker.  He further agreed that to the

best of his knowledge, the claimant was always truthful.         

     A review of the medical evidence of record demonstrates that

the claimant  sought medical treatment for his right knee from the

Gainesville Medical Clinic on October 7, 2004.  Per these notes,

the claimant injured his knee during basic/military training.

Specifically, these notes state:

I have examined Mark Dunn today for his injured right
knee.  It appears to involve an ACL and patellar tendon,
however, I am ordering an MRI to further diagnose his
injury.

He should not run at the present time or participate in
strenuous exercise until his knee injury is fully
diagnosed and a treatment plan initiated/completed.
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    On December 13, 2007, Dr. Lenihan saw the claimant due to

chronic knee pain.  At that time, the claimant requested a

disability rating for the military.  Dr. Lenihan noted that the

claimant was “ambulating with guarding on the right side.” He

assessed the claimant with “right knee pain.”

     The claimant was seen by Dr. Lenihan again on January 26, 

2007.  He was noted to have chronic knee pain, for which he used

Ultracet and Ibuprofen.  It appears that Dr. Lenihan wrote the

claimant a prescription for Ultracet and directed him to take these

twice daily as needed for severe pain.        

     On March 21, 2007, the claimant was seen by Dr. Charles 

Verela.  He noted that the claimant had sustained “a twisted-type

injury” to his right knee while holding a heavy work board at work

on February 28, 2007.  The claimant presented complaining of

stiffness and generalized pain.  Dr. Varela’s impression was

“status post sprain, right knee.”

     The claimant returned to see Dr. Varela on March 28, 2007.  At

that time, the claimant reported an episode of his knee giving way.

On physical examination, he reported, ”There is very slight

puffiness about the knee.  He appears to have some tenderness over

the medial joint space.  McMurray’s does not produce a click.

There is no varus or valgus laxity, and Lachman test is negative.”

Dr. Varela’s assessment was “possible medial meniscus tear.”

     On April 11, 2007, the claimant returned to see Dr. Varela for
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follow-up care of his right knee pain.  He noted that the MRI had

revealed “possible degenerative tear of the medial meniscus,” but

it was not definitive.  On physical examination, he noted that the

claimant had no effusion and full range of motion, but continued to

have medial joint line tenderness.  His impression was “probable

degenerative medial meniscus tear.” 

    Dr. Varela recommended on June 12, 2007 that the claimant

undergo diagnostic arthroscopy to his right knee.        

     The claimant sought treatment from Dr. Christopher Arnold on

January 29, 2008, due to knee right pain.  He reported, in

pertinent part:

HISTORY: This is a very pleasant 32-year-old gentleman
who had a work-related injury on 2/28/07 at Epoxyn.  He
was lifting a piece of curb, standing on a pallet.  The
foot went through the hole in the pallet.  He twisted his
knee.  He worked another 30 to 60 minutes and then he
stopped.  He had significant swelling about his knee.  He
saw the Worker’s Compensation doctor and was given a knee
immobilizer.  He saw an orthopedic surgeon in Mountain
Home.  He had an MRI and was recommended a scope.  He
never had this done.  He did have a corticosteroid
injection with no relief.  He is no longer working at his
prior place of employment.  He follows up today at the
request of Rick Spencer.  The patient wants to have his
knee scoped.

                       ***

IMPRESSION:

1.  Right knee pain secondary to probable medial meniscus
tear, work related.

PLAN: He has failed therapy, anti-inflammatories and
corticosteroid injection.  It has been almost a year.  He
is unable to work because of his knee.  I discussed
further options with he and his wife regarding continuing
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to observe it which has failed and injections, which he
does agree to.  The relative risks and benefits are
discussed with the patient including but not limited to
infection, damage to nerves/vessels/tendons, skin
changes, skin atrophy, etc.  The patient understands and
would like to proceed.  Under strict sterile prep, the
right knee is injected with 80 mg of Methylprednisolone.
I discussed the option of further workup, repeat MRI
versus scope.  He understands any pain from any arthrosis
will stick around.... 

2.  Probable non-ossifying fibroma about the distal
femur.

PLAN: I recommend getting scrial radiographs on this;
repeat them in six months.  He understands I cannot rule
out anything else atypical.

ADDENDUM: I am going to recommend just a sedentary job at
the current time.                

     On October 10, 2008, Dr. Arnold wrote the following:

Mark Dunn is a patient of mine and it is my belief within
a reasonable degree of medical certainty (50% of greater)
that the major reason for this man’s disability and need
for surgery was his injury on February 28, 2007 when he
was picking up a piece of curb and his right foot went in
between the slats on a pallet while he was turning left
and the right foot was stuck in the pallets when he felt
extreme burning his the right knee.  

     Dr. Lenihan reported on October 16, 2008 that the claimant 

had been treated at their clinic for right knee pain.  He reported

that at no time did he suspect that the claimant was malingering

and that it was the U.S. Army who was interested in a disability

rating or diagnosis.     

                           ADJUDICATION 

A.  Evidentiary Issue

     Respondents No. 1 essentially objected to the first eleven 
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pages of the claimant’s medical exhibit (Claimant’s Exhibit 1)

being introduced into evidence on the basis that it was not

provided a copy or given notice of the introduction of these

records pursuant to the seven-day rule.  The claimant contended

that this evidence was provided to him by Respondents No. 1 during

discovery.  Respondents No. 1 conceded that it was at least aware

of the reports from Drs. Varela and Burnett.

     Therefore, in the present matter, the claimant was allowed to

proffer pages one through eleven, and respondents no. 1's objection

to admission into evidence of these records was taken under

advisement.

     The Commission is given a great deal of latitude in

evidentiary matters.  Bryant v. Staffmark, Inc., 76 Ark. App.  64,

61 S.W. 3d 856 (2001).  Specifically, Ark. Code Ann. §11-9-

705(a) states: 

In making an investigation or inquiry or conducting 
     a hearing, the Workers’ Compensation Commission shall
     not be bound by technical or statutory rules of evidence 
     or by technical or formal rules of procedure, except as 
     provided by this chapter, but may make such investigation 
     or inquiry, or conduct the hearing, in a manner as will 
     best ascertain the right of the parties.

     In the present matter, I find that the admission of the first

eleven page of the claimant’s medical packet will help to best

ascertain the rights of the parties.  Accordingly, the claimant’s

proffered pages of one through eleven of its Medical Packet

(Claimant’s Exhibit No. 1) should be and is hereby admitted into
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evidence.  These documents have been blue-backed and made a part of

the claimant’s medical packet, as it has been marked Claimant’s

Exhibit No.  1.  

B.  Constitutional Issues

     On November 12, 2008, the claimant filed a Motion to Recuse

and a Brief in support of said Motion in this matter with the

Commission, challenging, inter alia, the constitutionality of the

provisions of the Arkansas Workers’ Compensation Act that provide

for the establishment of administrative law judges.  With respect

to the claimant’s Motion for Recusal and the balance of the Motion

pertaining to the constitutional challenges, I find that the

Arkansas Court of Appeals has soundly rejected identical arguments

in Long v. Wal-Mart Stores, Inc., 98 Ark. App. 70, ___ S.W.3d ___

(Ark. Ct. App. Feb. 21, 2007), pet. for rev. denied, No. 07-268

(Ark. May 3, 2007).  Therefore, the claimant’s Motion for Recusal

is denied, and I find his constitutional challenges to be without

merit.  Hence, the Act is constitutional.

C. Compensability 

    Ark. Code Ann. § 11-9-102(4)(A)(i) defines "compensable

injury":

      (i) An accidental injury causing internal or external      
      physical harm to the body or accidental injury to          
      prosthetic appliances, including eyeglasses, contact       
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical 
      services or results in disability or death.  An injury 
      is “accidental" only if it is caused by a specific 
      incident and is identifiable by time and place of 
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      occurrence[.]
     
    A compensable injury must also be established by medical

evidence supported by objective findings.  Ark. Code Ann. §

11-9-102(4)(D).  The claimant must prove by a preponderance of the

evidence that he sustained a compensable injury.  Ark. Code Ann.

§11-9-102(4)(E)(i).   

     The element “arising out of ...[the] employment” relates to

the causal connection between the claimant’s injury and his or her

employment.  City of El Dorado v. Sartor, 21 Ark. App. 143, 729

S.W. 2d 430 (1987).  An injury arises of a claimant’s employment

“when a causal connection between work conditions and the injury is

apparent to the rational mind.” Id. A causal relationship may be

established between an employment-related incident and a subsequent

physical injury based on the evidence that the injury manifested

itself within a reasonable period of time following the incident,

so that the injury is logically attributable to the incident, where

there is no other reasonable explanation for the injury.  Hall v.

Pittman Construction Co., 234 Ark. 104, 357 S.W.2d 263 (1962).  If

the claimant fails to establish by a preponderance of the evidence

any of the requirements for establishing compensability,

compensation must be denied.  Mikel v. Engineered Speciality

Plastics, 56 Ark. App. 126, 938 S. W. 2d 876 (1997). 

    The determination of the credibility of witnesses and the

weight to be given to their testimony are matters solely within the
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province of the Commission.  Cooper v. Hiland Dairy, 69 Ark. App.

200, 11 S.W. 3d 5 (2000).

     After consideration of the evidence presented, I cannot find

that the claimant proved by a preponderance of the credible

evidence the occurrence of a specific employment related incident

on February 28, 2007, nor can I find the existence of a causal

connection between such employment related incident and the

medically documented objective findings of his right knee. 

   In the present matter, I find that the claimant was not a

credible witness.  The instant claimant has suffered from

preexisting chronic knee problems dating back to 2004, which

resulted from a military injury.  Although during his deposition,

the claimant denied having made any doctor’s appointments for his

right knee prior to this alleged incident, during the hearing, he

essentially admitted to seeing Dr. Lenihan for his knee just a

month prior to his alleged incident, and this is corroborated by

the medical records of evidence.  Also, during his deposition

testimony the claimant denied taking prescription medications for

his right knee.  However, during the hearing, the claimant

essentially admitted to taking Ultracet at the time of his injury,

and the medical records demonstrate that in January of 2007, Dr.

Lenihan prescribed Ultracet for the claimant’s severe knee pain. 

   Although the claimant initially denied prior problems with

swelling of his right knee, upon further questioning by the
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Commission, the claimant finally conceded that he had previously

experienced problems with his knee swelling.   He also admitted to

having made a false statement on his application for unemployment

benefits concerning his disability/ability to work, as he failed to

list his knee problems.  The claimant admitted that he testified

during his deposition testimony that he had reported this on the

application for unemployment benefits.      

     The claimant did admit that prior to the February 2007 

incident, he had problems with stiffness, pain, soreness, and

limping.  However, the claimant’s symptoms reported since the

military related injury in 2004, and continuing up and until the

alleged incident appear to be essentially identical to those he now

attributes to the alleged injury of 2007.  

    Mr. Stiles testified that he had previously observed the

claimant limping on at least one occasion prior to the February

2007 incident and that the claimant had told him his knee was sore,

and upon observing the claimant’s knee it was swollen.           

    Mr. Stiles also credibly testified that when the claimant

reported his alleged work-related injury to him, he refused

treatment and stated that his knee problem may be the result of a

preexisting injury. The claimant gave testimony consistent with

this. In fact, the only evidence supporting the claimant’s

assertion that he suffered an injury on that date is his own

testimony and the fact that he told Mr. Martin he twisted his knee.
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Mr. Martin testified that he did not witness the actual incident.

Hence, the claimant has failed to produce the testimony of any co-

workers who witnessed the alleged work injury to his knee.       

    Considering all of the foregoing,  I think it would require

conjecture and speculation to conclude that the claimant sustained

a compensable right knee injury while working for the respondent-

employer on February 28, 2007.  However, conjecture and speculation

cannot supply the place of proof.  Dena Construction Co. v.

Herndon, 264 Ark. 791, 575 S.W. 2d 155 (1979).  As a result, I am

constrained to  find that the claimant has failed to prove by a

preponderance of the credible evidence that he sustained a

compensable right knee injury.

     The Commission is entitled to review the basis for a doctor's

opinion in deciding the weight and credibility of the opinion and

medical evidence.  Swift-Eckrich, Inc. v. Brock, 63 Ark. App. 118,

975 S.W.2d 857 (1998).  While I recognize that Dr. Arnold has

opined that the  claimant’s need for knee surgery resulted from the

injury on February 28, 2007, minimal weight has been attached to

his opinion since it was based on an incomplete history provided by

the claimant.  Specifically, medical notes do not reflect that Dr.

Arnold was aware of the claimant’s chronic knee difficulties and

the claimant admitted that he did not disclose these prior

difficulties to Dr. Arnold.      

     Having found that the claimant failed to prove by a 

preponderance of the evidence that he suffered a compensable right
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knee injury, the issue of reasonable and necessary medical care is

rendered moot and has not been addressed.  Accordingly, this claim

is respectfully denied and dismissed. 

             FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has  
    jurisdiction of the within claim.         

2.  The employee-employer-carrier relationship existed 
    on February 28, 2007, and at all other relevant    
    times.

3.  The claimant’s average weekly wage at the time of the
    alleged injury was $450.68, which entitles him to a

         temporary total rate of $300.00, and a permanent 
         partial disability rate of $225.00.
     

4.  This claim has been controverted in its entirety.
    

5.  The parties stipulated that Crystal Dunn’s testimony
    would corroborate the testimony of the claimant.

 
6.  The claimant’s proffered pages of one through eleven
    of its Medical Packet are admitted into evidence.

7.  The Act is constitutional.  The claimant’s motion
         is hereby denied. 

8.  The claimant failed to prove by a preponderance of 
    the evidence that he suffered a right knee injury  
    on February 28, 2007, during and in the course of 

         his employment with the respondent-employer.   

9.  The issue of permanency is reserved.
                           

                               ORDER

    For the reasons discussed herein, this claim must be, and
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hereby is, respectfully denied in its entirety.            

      IT IS SO ORDERED.

__________________________
CHANDRA HICKS
Administrative Law Judge

CH/ml 
    
 


