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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. F609539

ROBERT DICKEY, EMPLOYEE CLAIMANT

GILBERT CENTRAL CORP., EMPLOYER/
ZURICH AMERICAN INSURANCE/
SPECIALITY RISK SERVICES,
CARRIER/TPA                                        RESPONDENTS #1

                 

                 OPINION FILED AUGUST 20,2008

Hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, 
in Harrison, Boone County, Arkansas.

The claimant was represented by The Honorable Jim Burton,
Attorney at Law, Jonesboro, Arkansas.  

Respondents were represented by The Honorable Michael Ryburn,
Attorney at Law, Little Rock, Arkansas.

                   STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on August 13,

2008, in Harrison, Arkansas.  A Prehearing Order was previously

entered in this case on June 10, 2008.  This Prehearing Order set

forth the stipulations offered by the parties, the issues to be

litigated, and their respective contentions.

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing,

and are hereby accepted:

     1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.
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2.  The employee-employer-carrier relationship existed at

all relevant times, including on or about October 18, 2005.

3.  The claimant’s temporary total disability rate is

$466.00, and his permanent partial disability rate is $350.00.

4.  That the claimant sustained a compensable injury to his

neck and back on or about October 18, 2005.

5.  The respondents have controverted the claimant’s 

entitlement to additional medical treatment, in the form of a re-

do cervical surgery and lumbar disc surgery.

6.  Additional medical benefits are reserved under the

Act. 

     By agreement of the parties, the sole issue to be presented 

at the hearing is as follows: whether the claimant is entitled to

additional reasonable and necessary medical care for his

compensable injury, in the form of a re-do neck surgery and low

back surgery.

The claimant contends that he sustained a compensable injury

to his neck, lower back and tail bone during the course and scope

of his employment with respondents and he is entitled to additional

treatment and benefits as a result of his injuries.

Respondents contend that this claim was accepted. The

claimant’s injury was to his spine.  He does not have a permanent

partial disability rating yet.  Medical benefits are being paid.

The documentary evidence submitted in this case consists of
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the Commission’s Prehearing Order of June 10, 2008; the claimant’s

Response to Prehearing Filing; and the respondents’ Response to

Prehearing Filing, these were all marked as Commission’s Exhibit

No. 1.  The claimant’s Medical Packet was marked as Claimant’s

Exhibit No. 1.  The respondents’ Medical Packet was marked as

Respondents’ Exhibit No. 1.     

The following witness testified at the hearing: the claimant.

                          DISCUSSION

    The claimant, age 45 (8/06/63), sustained an admittedly

compensable injury to his neck and lower back while working for the

respondent on or about October 18, 2005.  The claimant has worked

for the respondent approximately 12 years.  His job duties entailed

that of driving a truck.  He testified that he has returned to work

for the respondent-employer performing light-duty work. 

     According to the claimant, his compensable injury occurred as

a result of him having hit a bump in road, which caused his

defective seat to malfunction, thereby bouncing him and causing him

to strike his head on the roof of the cab.  The claimant further

testified that he sustained injuries to his neck, lower back and

tail bone.   

    He admitted to undergoing extensive conservative treatment,

which included, a medication regimen, physical therapy treatment,

and steroid injections.  The claimant also admitted to undergoing

neck surgery with Dr. John Brophy. The claimant testified that

after having received all of the aforementioned treatment, he has
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not received any significant relief of his symptoms, as he received

some relief from the injections for his back for only about 8

months. 

     According to the claimant, he continues with low back, 

tailbone, and neck pain.  In addition to treating with Dr. Brophy,

and others, the claimant admitted to having treated with Dr. Ricca,

Dr. Gera, and his primary care physician.  Although the claimant

essentially admitted that Dr. Brophy is his treating physician for

his compensable injury, he testified that he would rather undergo

neck and back surgery with Dr. Ricca.  However, the claimant could

not recall how he came to treat with Dr. Ricca.  The claimant

essentially testified that he would like to undergo the

recommended surgery with Dr. Ricca because he is closer in location

to his home and because neck surgery with Dr. Brophy was

unsuccessful.  The claimant admitted he is unable to perform his

regular job duties as a result of his compensable injury of October

2005.       

     A review of the medical evidence of record shows that the

claimant underwent initial evaluation with Dr. Gregory Ricca on

December 26, 2007, at the request of Dr. George Patton due to neck

pain and left upper extremity numbness, tingling and burning.  The

claimant also complained of coccyx pain with fracture to this after

a work injury in October 2005.  Dr. Ricca’s impression included,

but was not limited to,“cervicalgia, cervical DDD, cervical HNP w/o

myelopathy, lumbago, lumbar DDD, lumbar HNP w/o myelopathy, and
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DVT.  Therefore, Dr. Ricca ordered cervical and lumbar flexion/

extension x-rays for the neck pain and low back pain, and a

cervical MRI without and with contrast of the neck pain.  He also

ordered a lumbar MRI without contrast for LBP. 

     An MRI of the cervical spine was performed on January 28, 

2008, with the following impression.

1. This patient has had fusion of the C4-C5
intervertebral disc with a bony fusion mass felt to be
present.  There is a posterior osteophyte at this level.
There appears to have been previous attempted fusions at
the C5-C6 and C6-C7 levels without evidence of bony
fusion masses.  Please see the above report for areas of
foraminal narrowing.

    Also on January 28, 2008, an MRI of the lumbar spine was

performed without contrast, with the following impression:

1.  THERE IS A TRANSITIONAL VERTEBRA AT THE LUMBOSACRAL
JUNCTION.  FOR THE PURPOSES OF THIS STUDY.  IT IS
CONSIDERED L5.
2.  There are degenerative disc changes at L3-L4 with
disc space narrowing and a diffuse posterior disc bulge.
3.  There is a subtle grade I spondyloliothesis at L4-L5
with a posterior disc bulge.  I believe this is secondary
to facet arthropathy, however, a CT scan of the lumbar
spine is necessary to exclude bilateral spondylolysis at
this level.   

     The claimant continued to treat with Dr. Ricca due to 

continuing complaints of neck pain, and left upper extremity

numbness, tingling and burning, along with coccygeal region

throbbing pain.

     In a letter claimant’s dated May 14, 2008, Dr. Ricca wrote:

     This is to review our conversation about Mr. Dickey.
I carefully reviewed Mr. Dickey’s medical records.

   I have found Mr. Dickey to be very reliable and
trustworthy.  He suffered a significant injury when the



6

air ride seat in a dump truck he was driving broke and
forced him up so his head hit the roof of the cab in
October 2005.  Mr. Dickey continues to have significant
problems with his neck and low back.  The history of the
work injury he suffered, his history of subsequent
symptoms and subsequent treatment as well as his present
symptoms, physical findings and radiographic findings are
consistent.

   I believe within a reasonable degree of medical
probability that the work injury Mr. Dickey suffered in
October 2005 is responsible for the symptoms he suffered
after his work injury, the treatments he has received
thus far, his continued symptoms and his need for further
treatment.

    With regards to prognosis, I am unable to tell at
this time.  I can say that Mr. Dickey is not at MMI and
he continues to have significant problems.  Because of
his continued symptoms I have recommended cervical and
lumbar myclograms (sic).  I suspect he will need repeat
cervical surgery and fusions from Cervical 4 through
Cervical 7.  This is rather major surgery.  I am also
concerned that he may need lumbar surgery.

    The claimant saw Dr. Brophy on June 11, 2008.  He noted that

based on the failure of conservative measures, the claimant had

undergone a C4-5, C5-6 and C6-7 anterior cervical diskectomy and

fusion with autologous bone graft in August 2006, in conjunction

with Dr. Jones, who handled the immediate postop course and

documented a solid fusion of the grafts.  Specifically, Dr. Bropghy

reported, in pertinent part: 

IMPRESSION:

1. Chronic neck pain associated with a probable non-
union at C5-6 without radiographic evidence of
nerve root or spinal cord compression.

2. Chronic back pain associated with lumbar
spondylosis and a probable myofascial component.
In my opinion, there is no objective clinical
evidence of radiculopathy and the radiographic
evidence for left L4 nerve root compression is
equivocal.
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RECOMMENDATIONS: I continue to believe that Mr. Dickey’s
neck pain will most likely improve with a home endurance
exercise program which he has been unwilling to attempt.
If he feels his neck pain is severe enough to justify the
risks of another surgical procedure, in my opinion, the
appropriate procedure would be a re-operation anteriorly
at C5-6 only with autologous graft and anterior plate
stabilization.  Given the solid fusion at C4-5 and the
slight kyphosis without evidence of spinal cord
compression, this level is not a contributing factor to
his ongoing symptoms and surgical intervention at this
level will likely result in significant telescoping of
the bone graft.  An argument could be made based on the
results of the myelogram to perform a left L3-4
diskectomy; however, Mr. Dickey has only recently
reported left leg pain which would be considered
consistent with a possible radiculopathy and therefore,
I would not consider this procedure specifically related
to his 2005 work injury.

     Further review of the medical evidence shows that on June

23, 2008, the claimant was seen by Dr. Gregory Ricca for ongoing 

complaints of “Burning pain in the right side of the neck, the LUE

diffusely and the left thigh diffusely, and f/u lumbar and cervical

myelograms.”  The claimant reported that he had no change in his

symptoms and that he tolerated the myelogram well.  The claimant

also reported that he had stopped seeing Dr. Gera because the

injections did not relieve any of his pain.  Dr. Ricca wrote: 

I have reviewed the Lumbar Post Myelogram CT done at SHJ
on 6/13/8.  Findings include: 4 complete lumbar
vertebrae;;; If the last rib bearing vertebra is called
T12 then the conus ends at T12-L1.  I am not able to
count all the ribs as the AP scout goes up to the upper
T-spine region but does not go up to the bottom of the C-
spine;;;  Based on Calling (sic) the bottom rib bearing
vertebra as T-12 there is Spondylosis with a calcified
HNP at L3-4 left compressing the left L4 root;;;
Bilateral pars defects of L3;;; Partial Sacralization of
L5 with a well developed L5-S1 disc space;;; 
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     I reviewed the Cervical Post Myelogram CT done 
     at SHJ on 6/13/08.  Findings include: Loss of overall 
     lordosis; s/p ACDFs C4-5, C5-6, C6-7 without
     instrumentation; Solid fusion with Kyphosis at 
     C4-5 with posterior spurs displacing the cord 
     posteriorly; Failed fusion at C5-C6 with foraminal 
     stenosis on the right with mild compression of the 
     right C5 root; Solid fusion with good alignment and 
     without neural compression.

Dr. Ricca’s diagnoses, included, “cervical spondylosis w/o Myelo;

cervical stenosis; cervicalgia, cervical radiculitis, lumbar HNP

w/o myelopathy; lumbar spondylosis w/o myelopa, lumbar radiculitis,

DM, adult onset, NID, controlled; DVT, failed fusion C5-6, kyphosis

with posterior spondylosis and displacement of the cord at C4-5; 4

lumbar vertebrae and if he counted the first lumbar vertebra as L1

then there is a calcified HNP L3-4 left with compression of the

transiting nerve root; and bilateral pars defects of L4.”

He recommended that the claimant undergo a redo ACDF C4-5 C5-6 with

correction of kyphosis and anterior instrumentation. Since the

claimant had autograft for his previous cervical surgery, Dr. Ricca

recommended the use of an external bone growth stimulator post-op.

For the claimant’s back condition, he recommended a  

microdiscectomy at L3-4 left.             

                         ADJUDICATION  

     The sole issue for determination is whether the claimant is

entitled to additional medical treatment, in the form of neck and

back surgery, in relation to his compensable injury of October

2005.
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An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  Ark. Code Ann. §

11-9-508(a).  The claimant bears the burden of proving that he or

she is entitled to additional medical treatment.  Dalton v. Allen

Eng'g Co., 91 Ark. App. 260, 209 S.W. 3d 445 (2005). What

constitutes reasonably necessary medical treatment is a question of

fact to be determined by the Commission. White Consolidated

Industries v. Galloway, 74 Ark. App. 13, 45 S.W. 3d 396 (2001).

     After reviewing the evidence in this case impartially, without

giving the benefit of the doubt to either party, I find the

claimant met his burden of proving by a preponderance of the

evidence that he is entitled to additional medical treatment for

his admittedly compensable neck and back injury of October of 2005,

in the form of, a re-operation anteriorly at C5-6 only with

autologous graft and anterior plate stabilization, and a left L3-4

diskectomy.  

     The instant claimant suffered an admittedly compensable injury

to his back and neck after the seat of his truck malfunctioned,

thereby causing him to strike the roof of the cab of his monster

dump truck.  

    The respondents accepted the claim as compensable and have 

paid some medical benefits, which include, physical therapy,

cervical blocks, lumbar injections, a medication regimen, and ACDFs

at C4-5, C5-6, and C6-7, without instrumentation.  The respondents

have also paid some benefits on a permanent partial impairment
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rating for the neck.  However, they have now controverted this

claim for additional medical benefits, in the form of re-operation

on the neck and back surgery.     

     With respect to the back, an MRI taken on January 28, 2008, of

his lumbar spine demonstrated degenerative changes, which were

worse at L3-L4, with disc space narrowing and a diffuse posterior

disc bulge.  

    On June 13, 2008, the claimant underwent a myelogram which

demonstrated that there was spondylosis with a calcified HNP at L3-

4 on the left, compressing the left L4 root.  

     Both Drs. Brophy and Ricca have essentially opined that the 

claimant requires a left L3-4 diskectomy.  The claimant credibly

testified that he has experienced ongoing back pain, with only

temporary relief of his symptoms for about 8 months, following some

injections.

    Therefore, based on the expert opinions of Drs. Brophy and

Ricca, and in light of the persistent nature of the claimant’s   

back symptoms despite conservative treatment, and considering the

above diagnostic findings, I find that the claimant proved by a

preponderance of the evidence that additional medical treatment for

his compensable back injury, in the form of a left L3-4 diskectomy,

constitutes reasonably necessary medical treatment in connection

with his work injury.  As a result, the respondents shall be liable

for this medical treatment.

     While I recognize that Dr. Brophy has opined that he would not

consider the back procedure specifically related to the claimant’s
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2005 injury because he had only recently reported left leg pain.

However, minimal weight has been attached to this opinion,

considering that the claimant testified to the contrary, his

medically documented complaints of ongoing back pain since the work

incident, and there is  no evidence that the claimant’s current

back condition resulted from a non work-related independent

intervening cause.

     As to the claimant’s neck injury, an MRI done on January 28,

2008, revealed that the claimant had fusion of the C4-C5

intervertebral disc, with a bony fusion mass was felt to be

present.  Also, there was a posterior osteophyte at this level.

There also appeared to have been previous attempted fusions at the

C5-C6 and C6-C7 levels, without evidence of bony fusion masses.  A

cervical myelogram/CT scan dated June 13, 2008 demonstrated a solid

fusion with kyphosis at C4-5 with posterior spurs displacing the

cord posteriorly.  There was  failed fusion at C5-C6 with foraminal

stenosis on the right with mild compression of the right C5 root.

    Dr. Brophy has essentially opined that if the claimant feels

his pain is severe enough, then the appropriate procedure would a

re-operation anteriorly at C5-6 only with autologous graft and

anterior plate stabilization.  Dr. Ricca has recommended that the

claimant undergo re-do cervical surgery and fusions from cervical

4, through cervical 7. 

    The claimant credibly testified that since his neck surgery of

August 2006, he has continued with severe neck pain and related

symptoms.   
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   Based on the expert opinion of Dr. Brophy, the diagnostic

findings of failed fusion at C5-6, and the claimant’s persistent

complaints of neck pain and related symptoms despite surgery, I

find that the claimant proved by a preponderance of the evidence

that additional medical treatment for his compensable neck injury,

in the form of re-do surgery at C5-6, constitutes reasonably

necessary treatment associated with his compensable injury.

Therefore, the respondents shall be liable for this medical

treatment. 

            FINDINGS OF FACT AND CONCLUSIONS OF LAW  

1.  The Arkansas Workers’ Compensation Commission has  
    jurisdiction of the within claim.         

2.  The employee-employer-carrier relationship existed 
    at all relevant times, including on or about       
    October 18, 2005.

         
3.  The claimant’s weekly temporary total disability 

         rate is $466.00, and his permanent partial disability 
         rate is $350.00.

4.  The claimant sustained a compensable injury to his 
         neck and back on October 18, 2005.

5.  The respondents have controverted the claimant’s 
         entitlement to additional medical treatment for his 
         compensable injury of October 2005, in the form of 
         re-do neck surgery and back surgery.

     6.  The claimant has proven by a preponderance of the       
         evidence that additional medical treatment, in the form
          neck surgery and back surgery is reasonable and necessary
         in relation to his compensable injury of October 18, 
         2005.

7.  Additional medical benefits are reserved under the
         Act.  

                             AWARD
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     The claimant has proven by a preponderance of the evidence

that he is entitled to additional medical treatment for his

compensable injury of October of 2005, pursuant to Ark. Code Ann.

§ 11-9-508(a).  The respondents are directed to pay medical 

benefits in accordance with the Findings of Fact cited above.  

     Because the claimant’s injury occurred after July 1, 2001, no

statutory authority exists under Ark. Code Ann. §11-9-715 to award

the claimant’s attorney an attorney’s fee on the medical benefits

awarded herein.  

     IT IS SO ORDERED.

                               __________________________
CHANDRA HICKS
Administrative Law Judge
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