
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F710240 

JOY DESPAIN, Employee  CLAIMANT

FRANKLIN ELECTRIC COMPANY, Employer  RESPONDENT

HELMSMAN MANAGEMENT SERVICES, Carrier RESPONDENT

OPINION FILED JUNE 19, 2008

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by KENNETH HIXSON, Attorney, Fayetteville, Arkansas.

Respondents represented by JAMES A. ARNOLD, II, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On May 28, 2008, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on March 5, 2008, and a pre-hearing

order was filed on March 6, 2008.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on November

22, 2005.

3.   The claimant was earning an average weekly wage of $553.26 which would

entitle her to compensation at the weekly rates of $360.00 for total disability benefits and

$277.00 for permanent partial disability benefits.

At the time of the hearing the parties agreed that claimant filed an AR-C form

requesting compensation benefits on October 17, 2007.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.   Compensability of claimant’s bilateral hand condition involving claimant’s right

index finger, right middle finger, and left thumb.

2.   Claimant’s entitlement to permanent partial disability benefits.

3.   Attorney fee.

Prior to the hearing the respondent raised as an issue the statute of limitations.  

The claimant contends she sustained a compensable workers’ compensation injury

while employed with the respondent.  The respondent accepted the claim as compensable

and paid all medical bills and temporary total disability benefits.  However, despite the fact

that the treating physician issued a report indicating that the claimant has a permanent

partial disability rating to her right upper extremity and permanent partial disability rating

to her left upper extremity, the respondent has refused to accept compensability of the

permanent partial disability. 

The respondents contend that although they previously voluntarily accepted the

claimant’s claim as compensable and paid all reasonably necessary medical evaluations

and treatment, they have now controverted the claim in its entirety on the basis that the

claimant’s condition does not meet the definition of a compensable gradual onset injury

under the Arkansas Workers’ Compensation Act.   In addition to the compensability issue,

the respondents also contend that the impairment rating assessed by claimant’s treating

physician, Bryan Benafield, M.D., is not a valid impairment rating under the Arkansas

Workers’ Compensation Act and the rules of the Commission; therefore, even if the

claimant’s bilateral hand condition is found to be compensable, she is not entitled to

permanent disability benefits based upon Dr. Benafield’s impairment rating.   Respondent

also contends that claimant’s claim for additional compensation benefits is barred by the

statute of limitations.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the
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testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at a pre-hearing conference conducted

on March 5, 2008, and contained in the pre-hearing order filed March 6, 2008, are hereby

accepted as fact.

2.   The parties’ stipulation that claimant filed an AR-C form on October 17, 2007 is

also hereby accepted as fact.

3.   Claimant has failed to prove by a preponderance of the evidence that she

suffered a compensable injury to her left thumb in 1993 or to her right middle and index

finger in 1994.

4.   Even if claimant had met her burden of proving compensable injuries in 1993

and 1994, any claim for additional compensation benefits would be barred by the statute

of limitations.

5.   Claimant has failed to prove by a preponderance of the evidence that she

suffered a compensable injury to her left thumb on or about November 22, 2005.

FACTUAL BACKGROUND

The claimant began working for the respondent in September 1993.   Since her

employment began with the respondent she has performed several jobs.  The first of these

is referred to as “tube and tape”.  Claimant testified that this job required her to use her

thumbs to pull wires out of motors, put a tube over the wires, and shove the tube onto the

motor with her thumbs.  Claimant testified that this job required constant pressure on her

thumbs and hands.   She testified that she performed this activity on approximately 600

motors a shift.
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Claimant’s second job is referred to as “in-between”.   This required claimant to

insert a plastic strip into a motor and manipulate it into the correct position.  Claimant

testified that this job activity required her to use a metal stick and to constantly bend, push,

and pull to get the plastic strip correctly inserted.   Claimant testified that she had to insert

two strips per motor and that she worked on some 600 to 700 motors per day.

Claimant’s third job was as a “stator end paint cleaner” which required her to

prepare motors for painting.  To do so, claimant used air-driven drills to drill holes and also

used an air nozzle to blow out burrs and excess metal.   Claimant was also required to

swab motors with alcohol and blow and wipe the motors dry.  Claimant testified that her

quota was 1000 motors a day.

Claimant’s last job with the respondent involved work as a janitor performing various

cleaning activities in the respondent’s plant.

Claimant developed problems with her left thumb in 1993.   Claimant reported the

injury to the respondent and was sent to Dr. Sites for medical treatment.  Dr. Sites’ medical

report of December 21, 1993 indicates that he diagnosed claimant’s condition as

tenosynovitis.   Dr. Sites prescribed rest, a thumb splint, and medication.   X-rays taken of

the claimant’s left thumb at that time revealed a normal appearance and alignment.

In November and December 1994, the claimant began having problems with her

right index and middle fingers sticking.  Claimant again reported these problems to the

respondent and was referred to the Siloam Springs Medical Center for medical treatment.

The documentary evidence contains forms indicating that claimant received medical

treatment three times in November and December of 1994 with claimant having been

prescribed physical therapy.

Claimant testified that she last sought medical treatment for her left thumb in 1993

and for her right index and middle finger in 1994.   However, she continued to have

problems with both of those injuries.    In fact, claimant testified that she would wake up
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each morning with her right index and middle finger bent toward her palm and it was

necessary for her to run hot water over her fingers to get them to straighten out.   Claimant

also testified that while her left thumb did not stick it would click on occasion.  Because of

claimant’s continued problems with her left thumb and right fingers she bid on a job to work

as a janitor thinking that it would be easier on her hands.   Claimant testified that she

began working for the respondent as a janitor in either 1999 or 2000.   

Claimant testified that on or about November 22, 2005 she was in the process of

picking up a sleeve of Styrofoam cups when her left thumb popped.  Claimant testified that

this caused increased pain to the same area of her thumb as she had been experiencing

before that date.  Claimant’s right hand and fingers were not affected.   Claimant reported

the incident to her supervisor and was sent by respondent for medical treatment.   Claimant

eventually came under the care of Dr. Benafield who performed surgery on claimant’s right

fingers and also on her left thumb.

The respondent accepted claimant’s injuries as compensable and paid various

compensation benefits, including medical treatment.   However, respondent subsequently

controverted this claim.   Claimant has filed this claim requesting payment of permanent

disability benefits based upon a rating assigned by Dr. Benafield.   In addition to

controverting the claim, the respondent also raises as an issue the statute of limitations.

ADJUDICATION

The initial issue for consideration involves whether claimant suffered a compensable

injury to her left thumb in 1993.   Claimant attributes her left thumb injury to the job

requiring her to use her left thumb to put tubes on wires and shove the tube onto a motor.

Thus, claimant’s injury is a gradual onset injury.   In order to prevail on a gradual onset

claim, claimant has the burden of proving by a preponderance of the evidence that: (1) the

injury arose out of and in the course of his or her employment; (2) the injury caused internal
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or external physical harm to the body that required medical services or resulted in disability

or death; (3) the injury was the major cause of the disability or need for treatment; (4) the

nature and extent of the injury must be established by objective medical findings; and (5)

the injury must be caused by rapid repetitive motion unless the injury involves carpal tunnel

syndrome.   A.C.A. §11-9-102(4)(A)(ii), (D) and (E)(ii).   See also, Cottage Café, Inc. v.

Collette, 94 Ark. App. 72,           S.W. 3d           (2006).

In this particular case, even if all other elements of compensability had been proven,

claimant has failed to offer objective findings establishing an injury to her left thumb in

1993.   While the medical report of Dr. Sites dated December 21, 1993 indicates that

claimant complained of swelling at that time, Dr. Sites’ medical note does not contain a

notation indicating that he observed swelling.  Dr. Sites’ medical report also indicates that

x-rays taken of the claimant’s left thumb revealed a normal appearance and alignment.

In short, there are insufficient objective findings establishing an injury to her left thumb.

Likewise, the medical reports from November and December of 1994 contain no

objective findings establishing an injury to the claimant’s right index or middle finger at that

time.  Absent objective medical findings establishing an injury, claimant cannot meet her

burden of proof.

In short, I find that claimant has failed to prove by a preponderance of the evidence

that she suffered a compensable injury to her left thumb in 1993 or to her right index and

middle finger in 1994.   With respect to this issue, I do note that in a letter dated May 19,

2008, Dr. Benafield stated that the locking and triggering were objective findings; however,

this report was written some 15 and 14 years after the alleged injuries.

Furthermore, even if one were to assume that claimant  had met her burden  of

proving by a preponderance of the evidence that she suffered compensable injuries in

1993 and 1994 to her left thumb, right index finger, and right middle finger, a claim for

additional benefits relating to those injuries would be barred by the statute of limitations.
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The respondent initially accepted the injuries as compensable and paid some

compensation benefits in the form of medical treatment in 1993 and 1994.  Claimant did

not file a claim for additional benefits relating to those conditions until October 10, 2007.

 A.C.A. §11-9-702(b)(1) states that in cases where some compensation benefits have been

paid a claim for additional compensation is barred unless it is filed with the Commission

within one year from the date of last payment of compensation or two years from the date

of the injury, whichever is greater.   Here, claimant’s claim was not filed until October 10,

2007, which was more than two years from the date of claimant’s left thumb injury in 1993

and more than two years after the injury to her right index and middle fingers in 1994.   It

was also more than one year from the date of last payment of compensation which with

respect to the left thumb injury occurred in December 1993 and with respect to the right

index and middle finger injury occurred in December 1994.

In finding that claimant’s claim for additional compensation benefits is barred by the

statute of limitations, I believe it is important to note that claimant testified that she

continued to have problems with both her left thumb and right index and middle fingers

subsequent to 1993 and 1994.   However, claimant chose not to seek any additional

medical treatment for those injuries until 2005 and did not file a claim for additional

compensation benefits relating to those injuries until October 17, 2007.   

Accordingly, even if the claimant had proven compensable injuries in 1993 and

1994, her claim for additional compensation benefits relating to those injuries is barred by

the statute of limitations.

The last issue involves the incident which occurred on November 22, 2005.   As

previously noted, claimant testified that on that date she was in the process of picking up

a sleeve of styrofoam cups when her left thumb popped.  This could be considered an

injury caused by a specific incident identifiable by time and place of occurrence.  

The Commission has stated in Henry Weaver v. Precision Packaging, Full
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Commission Opinion filed February 2, 1995 (E400880), that pursuant to Act 796 of 1993,

the following must be shown in order to establish the compensability of an injury occurring

after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to prove by a preponderance of the

evidence that she suffered a compensable injury to her left thumb on November 22, 2005.

First, as previously noted, claimant testified that she had problems with her thumb

beginning in 1993.   After her initial medical treatment and release by Dr. Sites she testified

that she continued to have problems with her left thumb subsequent to that date.  She

testified that she simply lived with her condition and adjusted accordingly.   Specifically,

claimant testified that while the incident on November 22, 2005 caused an increase in her

pain, the pain subsided in a few days and she was left with the same problem that had

existed prior to November 22, 2005.   Indeed, Dr. Lewis’ medical report dated November

23, 2005 reflects a complaint of left palm pain at the base of the thumb since 1993.

While claimant may have had additional pain for a few days subsequent to

November 22, 2005, after that period of time her complaints were the same as had existed

since 1993.   Based upon this evidence, I find that claimant has failed to prove by a

preponderance of the evidence that she suffered a new injury or a compensable
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aggravation to her left thumb on or about November 22, 2005.

ORDER

Claimant has failed to prove by a preponderance of the evidence that she suffered

a compensable injury to her left thumb in 1993 or to her right index and middle finger in

1994.   Furthermore, even if claimant had suffered compensable injuries at that time a

claim for additional benefits relating to those injuries would be barred by the statute of

limitations.   Finally, I find that claimant has failed to prove by a preponderance of the

evidence that she suffered a compensable injury to her left thumb on November 22, 2005.

Claimant’s claim for compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $341.75.

IT IS SO ORDERED.

                                                                       
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


