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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F605443

DEWAYNE D. DeFOURE EMPLOYEE CLAIMANT

RIB CRIB BBQ & GRILL, EMPLOYER                  
UNION INSURANCE COMPANY,
INSURANCE CARRIER                               RESPONDENTS NO. 1
 
SECOND INJURY FUND                               RESPONDENT NO. 2

                 OPINION FILED NOVEMBER 18, 2008

A hearing was held before Administrative Law Judge Chandra Hicks,
on October 27, 2008, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by Mr. Gary Davis, Attorney at Law,
Little Rock, Arkansas.  

Respondents No. 1 were represented by Mr. William C. Frye, 
Attorney at Law, North Little Rock, Arkansas.
   
Respondent No. 2 represented by Mr. David Pake, Attorney at Law,
Little Rock, Arkansas.  Mr. Pake did not participate in the
hearing due to the issues being litigated.       

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on October 27,

2008, in Little Rock, Arkansas.  A prehearing conference was held

in this claim on September 8, 2008, and a Prehearing Order was

entered on that same date. 

     The following stipulations were submitted by the parties,

either pursuant to the Prehearing Order or at the start of 

the hearing, as these are hereby accepted: 

1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at

all relevant times, including April 11, 2006, and July 8, 2006.

3.  The claimant sustained admittedly compensable injuries

to his low back, left knee, and shoulder.  He was also

subsequently found to have sustained a compensable consequence

injury to his right wrist.

4.  The claimant’s average weekly wage at the time of

his injury was $380.00.  His temporary total disability rate is

$253.00.  

5.  That the Opinion of January 30, 2007, is the law of

the case. 

By agreement of the parties, the issues to be presented at the

hearing were as follows:

1.  Claimant’s entitlement to additional medical treatment, in

the form of surgical intervention.

2. Temporary total disability benefits from the date of

surgery, to a date yet to be determined.

3.  Controversion. 

4.  Attorney’s fee.

The claimant’s and respondents #1's contentions are set out in

their responses to the Prehearing Questionnaires, and these are

hereby incorporated herein by reference.

     The documentary evidence in this case consists of the 



3

Commission’s Prehearing Order of September 8, 2008, and the parties’

Responsive Filings, as these were all marked as Commission’s Exhibit

No. 1.  Dr. Harold Chakales’ letter of July 9, 2007 was marked as

Claimant’s Exhibit No. 1.  Respondents no. 1's medical packet was

marked as Respondents’ Exhibit No. 1. Respondent no. 1's

Supplemental Medical Packet (Dr. Kenneth Rosenzweig’s Independent

Medical Evaluation report of June 24, 2008), was marked as

Respondents’ Exhibit No. 2.  Respondents no. 1's Non-Medical Packet

was marked as Respondents’ Exhibit No. 3.  The December 18, 2006

Hearing Transcript was marked as Joint Exhibit No. 1.  The January

30, 2007 Opinion was marked as Joint Exhibit No. 2.  The claimant’s

October 9, 2006 deposition was marked as Joint Exhibit 3.     

  The following witness testified at the hearing: the 

claimant.    

                           DISCUSSION

          The claimant was forty-nine years of age at the time of the

hearing.  He has a twelfth grade education.  At the time of the

claimant’s April 2006 compensable work-incident, he worked for the

respondent-employer as a kitchen manager. According to the

claimant, his compensable injury occurred while coming out of the

cooler carrying a tray of meat, as he tripped and landed on his left

side.  He admitted to having sustained injuries to his left 

shoulder, low back, hip and to his left knee as a result of this

incident.  The claimant admitted that this injury also resulted in
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a compensable consequence injury to his right wrist.  However, the

claimant agreed that the focus of the hearing was on his left knee.

     Specifically, the claimant denied having done anything else to

his left knee from the time of the accident, up through the date of

the hearing.  According to the claimant, since his injury, he has

continued to have problems with his left knee over the course of

time.  

     Although at the hearing, the claimant wore a walking boot on

his left foot, he admitted that it does not have anything to do with

the problem with his knee.  The claimant essentially testified that

he uses the walking boot due to a diabetic ulcer.  

     Since his compensable injury, the claimant admitted to having

worked for Franke’s Restaurant, Sexton’s Foods, and Randy’s Kitchen.

According to the claimant, he worked for Franke’s approximately four

or five months, as a cook.  While working there, the claimant

admitted to having sustained “a pulled groin” injury while lifting

a pot.  The claimant denied any injury to his left knee while

working there.  The claimant testified that he worked for Sexton’s

Foods for about three months as a deli bakery manager, but they were

not satisfied with his performance.  He further denied any injuries

to his left knee while working there.  According to the claimant,

he worked for Randy’s Kitchen from January 2, 2008 until May 15,

2008.  At which point, the business closed.  He denied having worked

since this time, as he has been under a doctor’s care since May 17th



5

due to his diabetic ulcer.

     With respect to his left knee, the claimant admitted to 

seeing Drs. Chakales and Rosenzweig over the last year.  He also

maintains that he saw his family doctor, Dr. Tim Killough and he

gave him some pain pills because his back and knee were hurting him.

     The claimant admitted to having knee replacement surgery on 

his right knee in September of 1998, which was performed by Dr.

Scott Bowen.  

     With respect to prior problems with his left knee, 

the claimant gave the following testimony on cross examination:

Q.  Now when you saw Dr. Rosenzweig, he asked you about
when the last time before April of ‘06 that you had
problems with your left knee.  Do you remember him asking
you that?

A.  Yes, I guess.  I think so.

Q.  And he had down that you told him that the last time
that you had any symptomatic issues regarding your left
knee was in 1993.  Do you remember telling him that?

A.  Was that the right knee?

Q.  No, the left knee.

A.  It wasn’t - - it was the right one in ‘93.

Q.  Well he has down, he had, problems with left knee
including patella dislocation. The last time he had
symptomatic issues regarding the left knee was in 1993.

A.  It might have been.  That was when I had my business
at Catfish Wharf.

Q.  Well is that correct, that would have been the last
time you would have had problems with your left knee?

A.  No, sir, that’s when when I had an arthroscopic, Dr.
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McCoy done it in ‘93.

Q.  Well on page 53 - -

A.  I think so.

Q.  Okay.  Page 53 of the deposition, you indicated to me
the last time before April of 2006 that your left knee
bothered you was with your last injury to the left knee.
And that would have been with Catfish Wharf back in 1990,
correct?

A.  Yes, sir.

Q.  So whether it was ‘90 or ‘93 it was in that time
frame is the last time you had problems with your left
knee?

A.  Yes, sir.

     The claimant testified that his current symptoms with his left

knee include, swelling, weakness, pain, and it aches all the time

at night.  He admitted to using a cane for support and that he had

previous problems with his knee “giving away.”  

    He admitted to seeing Dr. McCoy for his left knee in 1990.  

The claimant admitted that a medical report for this was correct in

that it states that he had injured his left knee playing football

several years before that where his kneecap was knocked all the way

around to the back side, as this was in the 70's.   

     The claimant admitted that from 1990 until 2006, he had some

pain and swelling in his knees.  He testified:

Q.  All right.  Why did you not tell the doctors about
that when you went to see Dr. Rosenzweig and Dr.
Chakales?

A.  Well I told them everything I thought and everything
he asked me.  I mean, you know.
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Q.  Well he asked you, I think Dr. Rosenzweig asked you
about prior problems with the knee and you told him you
weren’t having any problems from 1993 to the present up
until you had the injury.

A.  Well, you have the report.  I can’t go back to
everything I told him but I told him everything he asked
me.  And he’s basically asking me about the fall of what
happened and what was I doing there that day and I told
them.

Q.  So it’s not been unusual for the last 15 years for
you to have pain and swelling in that knee?

A.  I’ve had it in both of them.  Even the one I have,
even the one I have today I still have problems with it,
the one in ‘98.

Q.  Matter of fact, you went to Dr. Ransom.  Was he also
your family doctor at one time?

A.  Dr. Ransom and Koch, yes, sir.

Q.  He has down on June 15, 2004, that you had a total
knee replacement done on the right in the past, that was
correct, is it?

A.  Yes, it is.

Q.  And is facing one on the left.

A.  That’s what Dr. Bowen had, he sends him statements of
what his deal was because he was the one that referred me
to Dr. Bowen.

     Upon being further questioned about prior problems with his

left knee, the claimant admitted he knew he was facing a total knee

replacement on his left knee back in 2004.  He further admitted that

in 2004, he was having pain and swelling in the left knee joint. 

The claimant essentially admitted that over the past fifteen (15)

years, he has been having swelling and pain in his left knee.  He

also admitted that he had been told by Dr. McCoy in the past that
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he had “bone on bone.”           

     The claimant admitted to seeing Dr. Yocum on June 20, 2006,

after his fall, and to telling him he had been seen by Dr. Bowen in

the past (in 1998) for his left knee, and he had told him that he

had “bone on bone arthritis” and ultimately was going to need the

knee replacement and that his knee had been bothering him for a

year.

   With respect to the aforementioned information, and his

deposition testimony, the claimant testified:

Q.  Do you remember me asking you those same questions at
your deposition?

A.  I remember you asking questions but I can’t tell you
exactly what you asked.

Q.  Well, the reason I’m asking that is, I asked the same
questions and what you indicated to me at that time was
that Dr. Yocum had the wrong knee, that it was actually
the right knee that he was talking about.

A.  I have no recollection, I can’t remember that.

Q.  Well, the reason I’m asking that is on page 51 I
asked you about that, but we’re talking about the left.
And your answer was, “oh, well now, if he put that down
he put what I said down wrong because it was the right.
Now Dr. Bowen he can tell you hisself he ain’t never seen
me on this one.”

A.  No.  He hadn’t.

Q.  So if Dr. Yocum has it wrong that Dr. Bowen has not
evaluated in the past and told you you had bone on bone
arthritis, not on the left knee.

A.  He hasn’t.  Dr. Bowen will tell you that.  The
records will indicate that.  He’s never treated me for a
left knee.  It’s always the right one.  Matter of fact,
I was scheduled to see Dr. Bowen on the left and Union
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Standard stopped that.  They didn’t want me to see Dr.
Bowen again.  And I think that’s how I seen, well the
other doctor.  Because they did have me scheduled to see
Dr. Bowen and Union Standard stopped that.

Q.  Well you just got through telling me that Dr. Bowen
indicated to you you had bone on bone arthritis on the
left side.  If he never treated that side, how did he
know about it?

A.  When he takes x-rays as I told you before.  He does
it of both.  You don’t do it as of one.  He does it of
both.  And when he gets x-rays it shows you also what you
have problems in the left as you would of the right, or
the right and the left. 

     The claimant admitted that the last time he saw Dr. Yocum, 

he indicated to him that he had osteoarthritis in the knee, and

would require a total knee replacement.  However, the claimant did

not admit nor deny that Dr. Yocum had also indicated that he did not

think the claimant had any permanent impairment from the knee injury

and released him back to regular duty.     

     The claimant also admitted to telling his attorney during the

December 2006 hearing, he was working every day with no problems

prior to the April 2006 incident.       

    The claimant further admitted to pursuing Social Security

Disability while working for the respondent-employer.  Although the

claimant did not recall or remember having gone to a hearing on May

9, 2006 for this claim, he admitted to having testified at this

hearing that he was taking Hydrocodone and Aleve because his entire

body hurt, that he had “bone on bone” on the left side, and that he

was using a cane and had leg weakness on the left side. 
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     He testified:

Q.  And again, as you sit here today you don’t have any
explanation of why, despite Dr. Rosenzweig and Dr.
Williams, that you told me that you hadn’t had any
problems with your knees since nineteen - -

A.  No, because I didn’t tell them.  I didn’t tell them
or I wouldn’t have been there.

Q.  Well no I’m talking about when you told me that you
hadn’t had any problems.

A.  I don’t, I don’t remember.  You say I told you that
but I don’t remember.  You know I have problems with it.
I’ll leave it like that.

Q.  I understand that but at the time I didn’t have all
those records and it’s after I take your deposition that
these records come out.

A.  Well I cannot, if anybody can remember everything
back that far, I’m sorry I can’t.  And to the point ‘T’
I can’t and I won’t, as of tomorrow I can’t.  I told you
to the best of my ability.  If I told you something that
wasn’t accurate, I’m not perfect.  All I can tell you is
what I’ve been through and what I’m going through and
that’s all I can do and let it be judged.

     The non-medical evidence demonstrates that the claimant had 

two prior workers’ compensation claim due to injuries to his left

knee.  His first work-related injury to his left knee occurred while

for Wyatt’s Restaurant.  This claim settled by way of Joint

Petition, as the claimant received $22,000.00 as a result of this

injury.  The claimant’s second work-related injury to his left knee

occurred while working for Catfish Wharf.  This claim was also 

settled by way of Joint Petition, as the claimant received

$11,300.00 due to this injury.       

     A review of the medical evidence of record demonstrates that
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the claimant saw Dr. James McCoy on October 29, 1990 due to problems

with his left knee.  Dr. McCoy reported in pertinent part:

OFFICE VISIT:
This is a 31 year old white male manager of the local
Catfish restaurant here in Searcy, the Catfish Wharf.  He
was at work and slipped on a wet floor on 10/24/90 and
sustained a valgus external rotation injury to his left
knee.  His left knee gave way and he fell to the floor.
He had severe pain in the knee and had to have it
immobilized at the White County Emergency room.  He’s
previously injured that same knee playing football
several years ago when he was 17 years of age and he says
he had the knee cap knocked all the way around to the
back side of the knee.

                          *** 

IMPRESSION:
My impression is that I think this patient’s had a [sic]
acute patellar dislocation.  I’ve recommended that he
continue with the knee immobilizer and since he is in the
process of assuming ownership of the local Catfish
restaurant; he can not take time out for surgery at this
point.  I recommend that we treat him conservatively with
a Palumbo knee brace and with avoidance of valgus
external rotation type movements.  I’ve also encouraged
him to do isometric quadriceps and straight leg raising
exercises several times a day and suggested that he lose
some weight.  I’ll plan to see him back again in two
weeks.

     The claimant saw Dr. C.E. Ransom on June 15, 2004.  At that

time, Dr. Ransom reported that the claimant had a history of

degenerative arthritis in both knees.  He also reported that the

claimant had a total knee replacement done on the right in the past

and was probably facing the same on the left.  According to Ransom’s

notes, the claimant was experiencing swelling and discomfort of the

left knee joint, along with some sharp pain in his left arm and

feet.  Dr. Ransom’s assessment included, but was not limited to
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“degenerative arthritis left knee.”         

     Dr. John Yocum reported on June 20, 2006:

Mr. Defoure is a 47-year-old, white male in today for
evaluation of his left hip and knee.  He reports that he
took a spill at work back on the llth of April.  He
landed on the left side and has had problems with the
left knee and hip since that time.  When questioned about
the left knee, he has been seen and evaluated by Dr.
Scott Bowen in the past.  He has been told he had bone-
on-bone arthritis and that he was ultimately going to
need a knee replacement.  He has already had a knee
replacement on the right side.  He reports that the knee
has bothered him for years, but it has been much more
bothersome since his spill on the 11th.

Dr. Yocum’s impression was that the claimant’s knee pain was due to

“osteoarthritis and that the claimant had suffered an acute

exacerbation of his preexisting condition.” 

     The claimant last saw Dr. Yocum for his compensable left knee

injury on October 17, 2006.  He reported the following:

Mr. Defoure returns in follow-up of his left knee.  I had
last seen him in June.  He reports that previous
injection into the knee had given him so [sic] relief,
though only transiently.  He reports the knee continues
to aggravate him daily.  He has night pain, as well.  He
has recurring swelling.  

He has been through a program of physical therapy.  He
has taken various anti-inflammatories, although without
lasting relief.

Exam of the knee shows clinical valgus alignment.  He has
mild effusion.  He has medial and lateral tenderness.
Motion is limited from 10 to 100 with crepitation.  He
has no neurovascular deficit.

Previous x-rays have shown bone-on-bone weightbearing
with advanced tricompartmental degenerative change.

I feel he has preexisting osteoarthritis.  He is going to
require a total knee replacement.  I do not feel he has
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suffered any permanent partial impairment as a result of
his injury.     
           

     On July 9, 2007, Dr. Chakales wrote the following:

Mr. DeWayne DeForre [sic] was seen in my office today for
evaluation.  This is a 48-year-old man who is 6'2" tall
and weighs 263 lbs.  He is a restaurant worker.  He
injured himself on March 11, 2006, while cooking.  He
fell on the floor, injuring his low back and left side,
left knee, and left shoulder.  He broke his right wrist
at the same time but is unsure as to where the fracture
was.  I was not provided any previous medical records, so
I can only assume there was a fracture of the distal
radius or ulna.  He was placed in a cast and states that
has improved.  However he has persisted in having chronic
low back and left knee pain.  He reports pain across his
back which radiates into his hip.  He also has pain in
the left knee.

X-rays of the left knee were made today and show
progressive osteoarthritis.  There is spurring and
lateral subluxation of the patella on the left side.

X-rays of the right wrist show some degenerative changes
in the radiocarpal joint.  I see no evidence of any acute
fractures.

Physical examination shows a large, well developed male.
Examination of the right wrist shows he has a normal
range of motion of the right wrist.  There is good grip.
He is nontender.  Examination of the lumbar spine shows
some tightness and restriction of motion, with pain
across the back.  He apparently has some form of lumbar
disc problem.  Examination of the left knee shows the
most pathology.  He has had a total knee replacement on
the right.  The left knee shows a genu valgus deformity
of 10-15º with lateral subluxation of the patella.  He
has moderately severe osteoarthritis of the joint.  There
is 1" atrophy of the calf, and 3/4" atrophy of the
quadriceps.  He walks with an antalgic gait.

IMPRESSION:
1.  Status post op injury to the right wrist,

healed.
2.  Injury to the left knee resulting in progression

of the severe degenerative arthritis of the knee.
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This gentleman is a candidate for left total knee
replacement.  He apparently suffered an aggravation of a
pre-existing condition to the point now that he remains
symptomatic.  He is working but is having difficulty.

     
    Pursuant to an independent medical evaluation of the claimant,

Dr. Kenneth Rosenzweig reported, in pertinent part, the following

on June 24, 2008:

On April 11, 2006, the claimant was a cook at Rib Crib.
Early in the morning, as he was carrying a rack of food,
his foot struck a board on the floor.  He was carrying
approximately 60 pounds of meat.  As he fell, he lost the
meat, hit his left side, and landed on the right wrist.
He has had treatment by Dr. Bruffett and Dr. Chakales.

He had joint replacement on the right side due to
osteoarthritis in 1998 by Dr. McCoy.  He has had problems
with the left knee including patella dislocation.  The
last time he had symptomatic issues regarding the left
knee was in 1993.  This was relatively well controlled
until this fall in which he had an aggravation.  He has
had continued treatment for this.  He continues to have
an effusion.  He had an aspiration performed a few days
ago.  He is using the brace for support.  His knee locks,
pops, and catches.  The plain radiographs show advanced
end staged osteoarthritis.  An MRI has not been performed
to determine if he has any acute changes specifically for
internal derangement on top of his chronic disease.

                             ***
His current level of disability is felt to be moderate to
marked as a result of the advanced osteoarthritis with
deformity.  This is clearly a preexisting condition that
has been aggravated by this claim.

It appears that the critical issue at this time is
whether joint replacement surgery is a compensable
surgery as a result of this claim.  I believe Mr. DeFoure
is a candidate for surgery.  I do not believe
arthroscopic debridement would be sufficient.  I believe
joint replacement surgery as a result of this fall, even
with a preexisting osteoarthritic knee, is the
recommended treatment.  An MRI has not been performed but
is suspected that if an MRI were to be performed, it
would reveal a possible source for his ongoing pain,
swelling, and internal derangement.  Arthroscopic surgery
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may or may not achieve the end result with respect to the
synovitis and acute pain.  Generally speaking, this would
not necessary be sufficient in controlling his overall
knee function.  Therefore for one surgery to be
performed, joint replacement surgery is the definitive
procedure.       

       
                         ADJUDICATION

    Here, the parties stipulated that the claimant sustained a

compensable injury to his left knee on April 11, 2006.  Respondents

no. 1 paid some medical benefits for the claimant’s left knee

injury.  However, respondents no. 1 have since controverted the

claimant’s entitlement to additional medical treatment, in the form

of a total knee replacement.

     Therefore, the crucial issue for determination in the present

matter is whether the claimant is entitled to additional medical

treatment, for his compensable left knee injury of April 11, 2006,

in the form of a total knee replacement.

     An employer shall promptly provide for an injured employee 

employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  Ark. Code Ann.

§ 11-9-508(a).  The claimant bears the burden of proving that he is

entitled to additional medical treatment.  Dalton v. Allen Eng'g

Co., 66 Ark. App. 201, 989 S.W. 2d 543 (1999).  What constitutes

reasonably necessary medical treatment is a question of fact for the

Commission.  Wright Contracting Co. v. Randall, 12 Ark. App. 358,

676 S.W.2d 750 (1984); Air Compressor Equipment v. Sword, 69 Ark.

App. 162, 11 S.W. 3d 1 (2000). 

      After weighing the evidence impartially and without giving the
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benefit of the doubt to either party, I find that the claimant

failed to prove by a preponderance of the credible evidence that the

treatment recommended by Dr. Chakales, in the form of a total knee

replacement, is causally related to his compensable left knee injury

of April 11, 2006 due to the following reasons.  

    The instant claimant has an extensive history of left knee

problems dating back to the ‘70's, which resulted from a football

injury.  During this injury, the claimant reports that “his kneecap

was knocked all the way around to the back side of his knee.”  In

1990, the claimant sustained another injury to his left knee during

a work-related incident.  Dr. McCoy’s impression of this injury was

that the claimant had sustained “an acute patellar dislocation.”

The claimant also has a longstanding history of “bone-on-bone

weight-bearing with advanced tricompartmental degenerative change”

in his left knee, and has had one other prior workers’ compensation

claim, in addition to the aforementioned claim. 

   During the hearing, the claimant gave inconsistent and

conflicting testimony about the condition of his left knee prior to

his work-related injury.  His testimony is also inconsistent with

his testimony during the prior hearing and his deposition testimony.

(See full discussion above).  As a result, I find that the claimant

was not a credible witness.  In sum, the claimant initially  

testified that he had not had any problems with his left knee since

1990 or 1993.  However, the claimant later admitted that he had

experienced problems with left knee pain and swelling from 1990
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until 2006.  The medical records corroborate this admission.

Specifically, the medical evidence of record demonstrates that the

claimant saw his family doctor, Dr. Ransom, in June of 2004 because

he was experiencing swelling and discomfort in the left knee.  The

claimant also admitted during the hearing, that in 2004, he was

aware that he had “bone-on-bone,” in the left knee and was facing

a total knee replacement.  In medical notes dated June 20, 2006, the

claimant reported the same to Dr. Yocum and he gave of a history of

his left knee bothering him for years.  Based on the foregoing, I

am persuaded that the claimant’s left knee was symptomatic at the

time of his compensable incident.

     On October 17, 2006, Dr. Yocum noted that the claimant’s    

“previous x-rays had shown bone-on-bone weight-bearing with advanced

tricompartmental degenerative change.”  He opined that he felt the

claimant had pre-existing osteoarthritis and was going to require

a total knee replacement.  However, he essentially opined that he

felt the claimant had not suffered any permanent partial impairment

as a result of his injury. 

     Considering that the longstanding problems with the claimant’s

left knee, which include, at least three prior injuries (two of

which were work-related claims); his advance pre-existing

osteoarthritis; the chronic “bone-on-bone” condition of his left

knee that preceded the 2006 incident; the fact that the claimant’s

left knee was symptomatic at the time of his injury; that these
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prior symptoms are identical to the symptoms described by the

claimant following his work-incident; that there is absolutely no

probative evidence in the record demonstrating that the claimant’s

advance pre-existing osteoarthritis and chronic bone-on-bone

condition were made worse by the compensable incident; and because

a total left knee replacement had previously been recommended for

this knee, I find that the claimant’s need for a total left knee

replacement resulted from his pre-existing advance osteoarthritis

and pre-existing chronic condition of “bone-on-bone” rather than his

compensable injury of April 11, 2006.  Under these circumstances,

I further find that the claimant has failed to prove by a

preponderance of the evidence that he is entitled to a total knee

replacement. 

    While I recognized that Dr. Chakales has opined that the

claimant is a candidate for a total left knee replacement because

he  suffered an aggravation of a pre-existing condition to the point

that he remains symptomatic, only minimal weight has been attached

to this opinion since it appears to have been based on a mistake of

a material fact, as the claimant’s left knee has been symptomatic

for several years.  Moreover, there is absolutely no probative

evidence in the record that the claimant’s pre-existing conditions

were made worse by his compensable incident. 

     Hence, the same applies to Dr. Rosenzweiz’s expert opinion,

wherein he opines that the claimant’s need for joint replacement
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surgery resulted from the fall.  Minimal weight has been attached

to this opinion since it was made based on a mistake of a material

fact, as the medical evidence demonstrates that Dr. Rosenzweig was

of the impression that the claimant last had symptomatic issues

regarding his left knee in 1993.             

     Having found that the claimant failed to prove by a 

preponderance of the credible evidence that he is entitled to

additional medical treatment for his compensable left knee injury,

the other issues of temporary total disability compensation,

controversion, and attorney’s fees are rendered moot and have not

been addressed herein.  Accordingly, this claim must be, and is

hereby respectfully denied. 

             FINDINGS OF FACT AND CONCLUSIONS OF LAW   

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark. Code

Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has 
         jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed 
         at all relevant times.

3.  The Opinion of January 30, 2007, is the law of
         the case. 

     4.  The claimant sustained compensable injuries to his
         low back, left knee, and shoulder on April 11, 2006.
         Subsequently, he was found to have suffered a
         compensable consequence injury to his right wrist, 
         as a result of this incident.    

5.  Respondents no. 1 have paid some benefits on this 
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         claim, but have since controverted the claimant’s
         entitlement to additional medical treatment for his 
         left knee injury.   

6.  The claimant’s average weekly wage at the time of 
         his compensable injury was $380.00, which entitles 
         him to a temporary total disability rate of $253.00.

7.  The claimant has failed to prove by a preponderance 
    of the credible evidence that additional medical    
    treatment, in the form of a total knee replacement,

         is reasonably necessary in connection with his 
         compensable left knee injury of April 11, 2006.
                

                       ORDER

     The claimant has failed to prove by a preponderance of the

credible evidence that he is entitled to additional medical

treatment for his compensable left knee injury.  As a result,

this claim is hereby, respectfully denied and dismissed as to the

issues presented.         

      IT IS SO ORDERED.

__________________________
CHANDRA HICKS
Administrative Law Judge
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