
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F610850

GLENDA DEARMAN, EMPLOYEE CLAIMANT

DELTIC TIMBER, EMPLOYER RESPONDENT NO. 1

TRAVELERS INSURANCE CO.,

INSURANCE CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL

DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED DECEMBER 4, 2008

Hearing conducted before Administrative Law Judge S. Dale Douthit in EL Dorado,

Union County, Arkansas.

Claimant was represented by Mr. Ronald L. Griggs, Attorney at Law, El Dorado,

Arkansas.

Respondent No. 1 was represented by Mr. Phillip Cuffman, Attorney at Law,

Little Rock, Arkansas.

Respondent No. 2 was represented by Ms. Christy King, Attorney at Law, Little Rock,

Arkansas.

STATEMENT OF THE CASE

On September 9, 2008, the above captioned claim came on for a hearing in

El Dorado, Arkansas.  A prehearing conference was conducted on July 15, 2008, and a

Prehearing Order was filed on that same date.  A copy of the Prehearing Order was

marked as Commission Exhibit “1”, and made a part of the record herein without

objection, subject to any modifications made at the full hearing.

The parties stipulated to the following at the September 9, 2008, hearing:
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1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including September 18, 2006.

3) The claimant’s compensation rates are $418.00 per week for

temporary total disability and $314.00 per week for permanent

partial disability.

4) The claimant reached maximum medical improvement on

September 7, 2007.

The parties agreed at the full hearing to litigate the following issues :

1) Whether the claimant sustained a compensable left shoulder

injury on September 18, 2006.

2) Whether the claimant is now permanently and totally disabled

and entitled to medical benefits and attorney’s fees.

At the full hearing, the claimant contended that she is permanently and totally

disabled due to her compensable shoulder injury of September 18, 2006.

At the full hearing, Respondent No. 1 contended that the claimant did not

suffer a compensable injury and, alternatively, that Respondent No. 1 contends if

claimant is found to have a compensable injury, she is not permanently and totally

disabled.

Respondent No. 2 deferred to the outcome of litigation.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports, documents,
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and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are hereby made in accordance with A.C.A.

§ 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant proved by a preponderance of the evidence that she

sustained a compensable left shoulder injury while in the

respondent’s employ on September 18, 2006.

4) The claimant has proven she sustained a compensable left

shoulder injury, and has also proven by a preponderance of the

evidence that the medical treatment she received to her left

shoulder that is contained in the record herein was reasonable,

necessary, and related to her compensable shoulder injury and

therefore all medical contained in the record herein related to the

claimant’s left shoulder is the responsibility of the respondents.

5) The claimant has failed to prove by a preponderance of the

evidence that she is now permanently and totally disabled due to

her compensable left shoulder injury.

6) Upon consideration of all relevant wage loss factors, I find that

claimant established a decrease in wage earning capacity equal to

10% to the whole body, and is therefore entitled to wage loss

disability benefits.  The claimant did prove by a preponderance of

the evidence that her compensable injury is the major cause of

her decrease in earning capacity.  Respondent No. 1 is liable for

wage loss disability benefits in the amount of 10% to the body as

a whole, over and above the claimant’s 11% anatomical
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impairment rating.

7) Claimant’s attorney, the Honorable Ronald Griggs, is entitled to

the maximum attorney’s fees under A.C.A. § 11-9-715(a)(2)(A).

8) All issues not addressed herein are reserved.

DISCUSSION

The claimant, age 52, worked for the respondent employer as a lumber grader. 

The claimant testified that the lumber she was grading would come by her on a “chain

belt,” and she would have to look at the top and bottom of both sides of the board and

then flip it over and look at the other side and then put her mark of approval on that

board.  The claimant testified that her work was similar to that of an assembly line and

that she was constantly working in concert with other timber graders in a very fast

manner.  The claimant testified that she was constantly grading lumber during her

workday except during her lunch and her two 15-minute breaks.  The claimant

testified that she would receive one 15-minute break before lunch and one 15-minute

break after lunch.  The claimant and Mr. Jim Phillips, the respondent-employer

manager of corporate safety environment and insurance, both testified that a whistle

would blow at the beginning of each 15-minute break and the mill would actually

shutdown.  A conveyor belt/assembly line that the claimant was working on would

actually stop during her 15-minute break and all employees would take a mandatory

15-minute break time.  The claimant and Mr. Phillips both testified that all employees
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were still on the clock and paid during their mandatory 15-minute breaks.  On

September 18, 2006, the claimant testified that at the beginning of one of the 15-

minute breaks, she proceeded to the break room and tripped over a board and injured

her left shoulder.  The claimant testified as follows regarding her tripping incident on

September 18, 2006:

A What happened then is when I did not see it, I tripped over it.  I

tried to catch myself to keep from falling, and I looked like a football

player running across there trying to catch myself, and when I fell I fell

straight like this, on my left shoulder on the concrete ground, and my hat

probably flew about 10 to 15 feet up ahead of me.

Q So what you are saying is that you landed on your shoulder as a

football player would?

A Yes.

Q On which shoulder?

A Left shoulder.

(T. pg. 21, lines 11-22).

Respondent No. 1 has contended that the claimant’s fall on September 18,

2006, and resulting left shoulder injury was not a compensable event. Arkansas Code

Annotated § 11-9-102(4)(A) defines “compensable injury”:

(i) An accidental injury causing internal or external physical harm to the

body or accidental injury to prosthetic appliances, including eyeglasses,

contact lenses, or hearing aids, arising out of and in the course of

employment and which requires medical services or results in disability

or death. An injury is “accidental” only if it is caused by a specific
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incident and is identifiable by time and place of occurrence.

A compensable injury must be established by medical evidence supported by

objective findings. (A.C.A. § 11-9-102(4)(D).  “Objective findings” are those findings

which cannot come under the voluntary control of the patient. (A.C.A. § 11-9-

102(16)(A(i).  The claimant must prove by the preponderance of the evidence that she

sustained a compensable injury. (A.C.A. § 11-9-102(4)(E)(i).  

The primary element of compensability in dispute in the case at hand is

whether the claimant was performing employment services at the time of her injury. 

Arkansas Code Annotated § 11-9-102(4)(B)(iii) excludes from the definition of

compensable injury an injury “which was inflicted upon the employee at a time when

employment services were not being performed.”  An employee is performing

employment services when she is “doing something that is generally required by his or

her employer.”  Pifer v. Single Source Transp., 347 Ark. 851, 69 S.W.3d 1 (2002). 

When determining whether an injury occurs while employment services are being

performed, Arkansas Courts have held that the test for such a determination is whether

the employee is directly or indirectly advancing the interests of the employer at the

time of the injury.

In the case at hand, I find that the claimant was performing employment

services at the time of her fall on September 18, 2006.  I reach this conclusion for a
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number of reasons.  First, the testimony from both witnesses show that the claimant

had no choice but to take a 15-minute break twice per day.  The testimony showed that

the plant would actually shut down and no work could be performed during the 15-

minute breaks.  The claimant credibly testified that her job was rapid and repetitive in

nature and of such a physical demand that it was in the best interests of her employer

to make sure that all employees received the breaks.  In fact, it is obvious that the

employer felt such a need to give the employees a break that they made such breaks

mandatory.  

The claimant worked on an assembly line type process and a whistle would

actually blow signaling a 15-minute break and the assembly line would shut down. 

The testimony also was uncontroverted on the point that the claimant remained on the

clock during the 15-minute breaks and was paid to take a break.  The testimony also

showed that the claimant could not leave the work premises during the 15-minute

breaks unless she wanted to clock out.  At the time of the fall, the claimant was on a

mandatory 15-minute break and was still clocked in.  It is clear to this examiner that

the required 15-minute breaks were a benefit to the respondent-employer in that the

15-minute rest time would increase employee’s stamina and moral.  I find that the

claimant by going to the break room during one of her required 15-minute break

sessions was doing something that was required by her employer.  Pursuant to the
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rationale in Pifer v. Single Source Transp., I find that the claimant was performing

employment services at the time of her fall on September 18, 2006.

The next issue for determination was whether the claimant’s injury arose out of

and in the course of her employment.  The testimony and medical exhibits show that

the claimant had a small rotator cuff tear in her left shoulder approximately one year

prior to her fall on September 18, 2006.  The question then becomes whether or not

the claimant’s left rotator cuff tear was a preexisting condition or a natural progression

of her preexisting condition.

Dr. Jay Lipke examined the claimant following her fall on September 18, 2006,

and was also the doctor who diagnosed the claimant with a small left shoulder rotator

cuff tear approximately one year prior to her fall on September 18, 2006.  Dr. Lipke’s

reports lead this examiner to find that the claimant’s left rotator cuff tear was

aggravated by her September 18, 2006, fall.  Arkansas case law is clear in that the

employer takes the claimant as they find them, and an aggravation of a preexisting

condition that meets all the elements of compensability is itself a compensable injury. 

It is clear to this examiner that the claimant sustained an aggravation to her preexisting

condition which resulted in a compensable injury in and of itself on September 18,

2006.  The claimant’s own testimony reveals that she did have a small rotator cuff tear

prior to the September 18, 2006, fall, but was able to continue to work at her normal
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job duties as a lumber grader up to the September 18, 2006, fall.  

Dr. Lipke’s reports further show that the claimant sustained an aggravation of

her preexisting condition.  Dr. Lipke’s reports show that prior to her September 18,

2006, fall the claimant had a “small” rotator cuff tear; however, after September 18,

2006, the claimant had a “massive” left shoulder rotator cuff tear.  Dr. Lipke’s report

of November 14, 2006, found at Claimant’s Exhibit 1, page 1, states, “She has had

further injury and exacerbation of the previously noted tear.”  After considering all the

evidence in this matter, I find that the claimant has met all the elements of

compensability and has proven by a preponderance of the evidence that she sustained

a compensable left shoulder injury while in the respondent’s employ on September 18,

2006.  As such, respondents are liable for all related medical treatment to the

claimant’s left shoulder after September 18, 2006.  I specifically find that all medical

treatment related to the claimant’s left shoulder contained in the record herein to be

reasonable, necessary, and related to the claimant’s compensable injury and therefore

the respondents’ responsibility.

The claimant contends that she is now permanently and totally disabled. 

“Permanent total disability” is the “inability, because of compensable injury or

occupational disease to earn any meaningful wages in the same or other employment.”

(A.C.A. § 11-9-519(e).  Permanent benefits may be awarded only if the compensable
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injury was the major cause of the disability or impairment. (A.C.A. § 11-9-

102(4)(F)(ii)(a).

Based upon the evidence now before the Commission, I find that the claimant

has failed to prove that she is now permanently and totally disabled.  In making such a

determination, I rely on many factors contained in the transcript and attached exhibits. 

First, none of the medical reports contain a physician’s opinion that the claimant is

now permanently and totally disabled.  In fact, Dr. Lipke’s report dated March 28,

2007, specifically states the claimant is released to full duty work in April 2, 2007. 

(C. Ex. 1, pg. 14).  Additionally, Dr. Lipke’s report from December 29, 2006, found at

Claimant’s Exhibit 1, page 27, specifically states, “Patient has good rehab potential.” 

It must also be noted that Dr. Lipke rated the claimant with an 18% impairment rating

to the left upper extremity and an 11% whole body impairment rating.  (C. Ex. 1, pps.

17-18).

Further, the claimant’s own testimony indicates that the claimant returned back

to work after her compensable injury and after her surgery.  The claimant was

terminated from her employment after her surgery due to absenteeism according to the

testimony.  Pursuant to the claimant’s own testimony, she stated that had she not been

fired for absenteeism she would still be working.

Q Up until the point that you were fired, you did keep working.  Is

that right?
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A Yes. I didn’t work but like two weeks, maybe two and a half

weeks out of that month.

Q And had you not been fired, would you still be working?

A I sure would, the best that I could.

Q So you were doing the best that you could, but you were working

out there until your termination.  Is that right?

A Yes.

(T. pg. 48, lines 13-23).

Based upon the evidence now before the Commission, I find that the claimant

has failed to prove by a preponderance of the evidence that she is now permanently

and totally disabled; however, when addressing permanent and total disability, it is

necessary to look into the possibility of wage loss disability benefits.  The claimant’s

entitlement to permanent disability benefits is controlled by A.C.A. § 11-9-522, which

states in pertinent part:

(b) (1) In considering claims for permanent partial disability benefits in

excess of the employee's percentage of permanent physical impairment,

the Workers' Compensation Commission may take into account, in

addition to the percentage of permanent physical impairment, such

factors as the employee's age, education, work experience, and other

matters reasonably expected to affect his or her future earning capacity.

The wage loss factor is the extent to which a compensable injury has affected

the claimant’s ability to earn a livelihood.  Emerson Electric v. Gaston, 75 Ark. 232,

58 S.W.3d 848 (2001).  The Commission is charged with the duty of determining
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disability based upon a consideration of medical evidence and other matters affecting

wage loss such as the claimant’s age, education, and work experience.  Eckhart v.

Willis Shaw Express, 62 Ark. App. 224, 970 S.W.2d 316 (1998).  In considering

factors that may affect an employee’s future earning capacity, the Court considers the

claimant’s motivation to return to work, since a lack of interest or negative attitude

impedes our assessment of the claimant’s loss of earning capacity.  Ellison v. Therma

Tru, 71 Ark. App. 410, 30 S.W.3d 769 (2000).

After taking into consideration the claimant’s age, education, work experience,

her 11% whole body impairment rating, and all other matters reasonably expected to

affect her future earning capacity, I find that the claimant has proved by a

preponderance of the evidence that she is entitled to wage loss disability benefits in

the amount of 10% over and above her 11% whole body anatomical impairment

rating.  I further find that the claimant’s compensable injury of September 18, 2006, is

the major cause of her current disability.

AWARD

Respondents are herein directed and ordered to pay the claimant for her

additional 10% permanent disability benefits for wage loss over and above her 11%

whole body anatomical rating forthwith.  Respondents are also directed and ordered to

pay all medical treatment contained in the record related to the claimant’s
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compensable left shoulder injury.  Said sums accrued shall be paid in a lump sum

without discount.

Maximum attorney’s fees are herein awarded to the claimant’s attorney, the

Honorable Ronald Griggs, pursuant to A.C.A. § 11-9-715.

This award shall bear interest at the legal rate pursuant to A.C.A. § 11-9-809

until paid.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


