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STATEMENT OF THE CASE

A hearing was held on March 18, 2008, in Fort Smith, Arkansas.  A pre-

hearing  order was entered in this case on January 30, 2008.  This pre-hearing

order set out the stipulations offered by the parties and outlined  the issues to

be litigated and resolved at the present time.  A copy of this pre-hearing order

was made Commission’s Exhibit No. 1 to this proceeding.

The following stipulation is offered by the parties and is  hereby accepted:

1. The Opinion and Order of February 27, 2004 has become final and

is res judicata of all issues raised and addressed therein.

By agreement of the parties, the issues to be litigated and resolved at the

present time were limited to the following:

1. The claimant’s entitlement to additional medical services through

the Timber Ridge Ranch Neuro Clinic.

2. The claimant’s entitlement to additional temporary total disability

benefits while receiving treatment at the above facility.

3. Controversion and appropriate attorney’s fees.
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In regard to these issues, the claimant contends:

“Claimant sustained a compensable injury to his head
on April 11, 2003.  Claimant’s claim was found to be
compensable in an Opinion delivered by the
Administrative Law Judge February 27, 2004. 
Claimant has been treated and examined by Jennifer
Kleiner, PhD, University of Arkansas for Medical
Sciences.  Dr. Kleiner has, in part, referred the
claimant for additional treatment to Timberidge Ranch
Neuro Rehabilitation Center. Claimant has attempted
to seek rehabilitation through Timberidge, however,
the respondents have refused to authorize  said
treatment.  Claimant requests treatment through
Timberidge Ranch, temporary total disability benefits
for the period of time he is under treatment and
controverted attorney fees.”

In regard to these issues, the respondents deny that the claimant is

entitled to a cognitive psychotherapeutic  program or any additional temporary

total disability.

 DISCUSSION

I. ADDITIONAL MEDICAL SERVICES

The first issue to be addressed, concerns the claimant’s entitlement to

additional medical services, which are in the form of a program of cognitive

psychotherapeutic  rehabilitation program (specifically through the Timber

Ridge  Ranch Neuro Rehabilitation Center).  The burden rests upon the claimant

to prove that these services represent “reasonably necessary medical services”

for his compensable injury.

In order to constitute reasonably necessary medical services the

particular medical services sought  must meet two criteria.  First, the medical

services must be necessitated by or connected with the compensable injury.

Secondly, the medical services must have a reasonable expectation of
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accomplishing their intended purpose or goal, at the time the services are

rendered.

The record amply demonstrates that on April 11, 2003, the claimant

sustained severe and extensive trauma to his head, as the result of an

employment related fall. This trauma resulted in lacerations over his right

temple, a contusion with severe swelling around the orbit of his right eye, a

fragmented  depressed skull fracture in the middle fossa, a tripod fracture of

the right maxilla, a fracture of the zygomatic arch of the right zygoma, a

fracture of the right sphenoid, intercranial and subarachnoid hemorrhage with

edema that affected the right side of the claimant’s brain.  Dr. James Arthur,

a neurosurgeon, was the claimant’s primary treating physician for the

compensable injuries to his skull and brain.  In his report of November 2, 2005,

Dr. Arthur noted:

“Bruce Cureton is a patient of mine who I have
followed since he had a fall from a piece of heavy
equipment in April, 2003 while working. He
experienced a head injury at that time. He returned to
work within four months of this accident though he did
suffer a post traumatic  syndrome. He is quick to anger
compared to his preinjury state. He has insomnia and
some problems with concentration.  He cannot spell,
which he had no problem with before, and his
handwriting has changed a bit as well, all indicating
that he did have some cortical dysfunction as the result
of the injury which is permanent.”

As the result of the claimant’s permanent cortical dysfunction or brain damage,

Dr. Arthur assigned a permanent physical impairment of 20 percent to the body

as a whole.  Dr. Arthur further prescribed medication for treatment of the

symptoms resulting from this permanent cortical dysfunction or brain damage.

On June 20, 2006, Dr. John Finck, the claimant’s physician and an

authorized treating physician, referred the claimant to a Dr. Bayless for

evaluation and treatment of the continuing symptoms for the claimant’s  post
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traumatic brain syndrome. Dr. Bayless was the psychiatry resident in the

program for adults at the University of Arkansas for Medical Sciences.  In turn,

 Dr. Bayless referred the claimant for a neuropsychological evaluation by Dr.

Jennifer Sue Kleiner, a neuropsychologist and assistant professor in the

psychiatry department of the University of Arkansas for Medical Sciences.  

Dr. Kleiner performed  extensive evaluation and testing of the claimant

on September 11, 2006.  As the result of this evaluation and testing, Dr. Kleiner

concurred with the diagnosis reached by Dr. Arthur and Dr. Finck (i.e. post-

traumatic brain syndrome).  Dr. Kleiner also recommended a comprehensive

cognitive and psychotherapeutic rehabilitation program to reduce the effects of

the claimant’s permanent brain damage and to improve his levels of cognitive

and psychological functioning.  The suggested  facilities to provide these

services was the Timber Ridge Ranch Neuro Rehabilitation Center.  

The claimant was subsequently seen and evaluated at the Timber Ridge

Ranch Neuro Rehabilitation Center.  Following this evaluation,  a specific multi-

discipline program was outlined.  

Finally, at the respondents’ request, the claimant was evaluated  by Dr.

Judy White Johnson, a clinical psychologist and clinical neuropsychologist in

private practice in Little Rock, Arkansas.  Dr. White Johnson appears to agree

that the claimant has experienced substantial cognitive and psychological

deficits from the traumatic  brain damage caused by his compensable injury.

However, she  disagrees with the appropriateness or necessity of a cognitive

psychotherapeutic  program of rehabilitation.  In her words, such types of

programs “for treatment of chronic symptoms associated with traumatic brain

injury is in its infancy and has nothing of significance to offer the claimant”.

She recommended  only continuing the use of antidepressant medication and
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a psychiatric consult for medical management of the claimant’s mood disorder,

anxiety, and anger. I would also note that  Dr. White Johnson mentioned  in her

report of January 23, 2008, that the claimant “expressed a lack of interest” in

regard to any cognitive and psychotherapeutic rehabilitation  program, such as

that proposed by Timber Ridge.

Clearly, the claimant appears well motivated.  The record reveals that he

returned to work with the respondent at his preinjury position,  shortly after his

serious and debilitating injury, and has continued to perform this employment

through the present date.  At the hearing, the claimant testified that he was

coping with his current situation, with the use of medication. He further

indicated that, in his opinion, his  mental and psychological deficits were no

longer worsening  but had stabilized about a year prior.  However, contrary to

the statement by Dr. White Johnson, the claimant testified that he was eager

and willing to participate in any type or program of treatment that could reduce

his symptoms and improve his cognitive and psychological deficits.  It was

obvious, at the hearing, that the claimant was considerably distressed by his

current cognitive and psychological dysfunction and was  genuinely interested

in pursuing the recommended course of treatment at the Timber Ridge Ranch

Neuro Rehabilitation Center or any other treatment that would offer a chance

of improving these difficulties.

After consideration of all the evidence presented, it is my opinion that the

greater weight of the credible evidence establishes that a comprehensive

cognitive  and psychotherapeutic rehabilitation program, as recommended by

Dr. Kleiner,  constitutes  reasonably necessary medical services for the

claimant’s compensable brain injury and the resulting  cognitive,  psychological,

and psychiatric deficits this injury has produced.
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In reaching this decision, I have placed greater weight and credit on the

opinions expressed by Dr. Kleiner, than I have on those expressed by Dr. White

Johnson.  The expert credentials of Dr. Kleiner appear to be, at least equal to,

if not greater than the credentials of Dr. White Johnson.  It is also apparent that

Dr. Kleiner has absolutely no personal or vested interest  in this case and is

totally unbiased and impartial.  I am also concerned that the opinion of Dr.

White Johnson may have, at least in part, been based upon assumptions of

material  mistakes of fact. One of these facts is her belief that the claimant was

not interested in participating in such a program. Clearly, the potential success

of such a program would be dependent in great part upon the claimant’s

enthusiastic participation.  However, it is my opinion that the claimant is

genuinely interested in participating in such a program and would give his

wholehearted cooperation.  From his testimony and my observation of him at

the hearing, he appears eager to participate in any type of treatment that

would offer a chance of improving his levels of cognitive and psychological

functioning, as close as possible, to what he enjoyed at the time of his

compensable injury.  It would also appear that Dr. White Johnson is of the

opinion that rehabilitation for chronic symptoms associated with traumatic

brain injury is “in its infancy” and would have no reasonable chance of

successfully improving the claimant’s condition.  I find this  a somewhat curious

statement.  Over the past 30 years, I have seen a number of cases that

involved  permanent brain damage and resulting cognitive, psychological, and

psychiatric sequalae.  A significant majority of these cases benefitted from

psychological and psychiatric treatment.  In fact, I would be surprised if Dr.

White Johnson has not, herself, provided psychological counseling and

treatment to patients suffering from the effects of permanent brain damage. 
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At this point, I would note that “reasonably necessary medical services”

only require a reasonable  expectation of success, at the time they are

rendered.  There is no requirement of a guarantee of success.  Further,

“reasonable and necessary medical services” do not require the services to

totally restore a claimant to his or her pre-injury state.  In fact, there is no

specific  degree or amount of benefit that must be provided before services

become “reasonably necessary”.

I would further  note that no provision in the Act requires this Commission

to balance the cost of the service against the amount of improvement or benefit

that may be possibly gained.  In fact, such a determination would be

impossible. I realize that an inpatient program of cognitive and

psychotherapeutic rehabilitation is a rather expensive procedure.  I also

recognize that the claimant has been able to maintain regular gainful

employment and has been at least existing, without receiving this course of

treatment.  However, all of the evidence presented (including the report of Dr.

White Johnson) show that the claimant is not functioning at his preinjury state

and experiences significant cognitive, psychological, and psychiatric deficits.

The Act requires the respondents to return the claimant to as near his preinjury

state as the permanent character of the injury will reasonably allow.  The fact

that a person may work and function at some level with a pegleg, does not limit

a worker, who has lost a leg in an employment related accident, to such a

device, when providing a more expensive prosthetic appliance would more

closely restore such worker to his or her preinjury state.  

Dr. Kleiner has recommended the Timber  Ridge  Ranch Neuro

Rehabilitation Center as the appropriate provider for the recommended medical

services.  I am clearly aware of this facility, and  have had previous cases
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where treatment was provided at this facility. I would agree with Dr. Kleiner

that this facility would be appropriate to provide the services recommended.

The respondents have clearly failed to select or authorize any alternate provider

or facility and have denied the claimant’s entitlement to these particular medical

services, in general. Under these circumstances, the claimant can select a

provider.  From the record, it appears that the claimant has selected Timber

Ridge  Ranch. As he has proven that the recommended medical services by this

facility are “reasonably necessary”,  under Ark. Code Ann. §11-9-508, the

respondents are liable for the expense of these services.  However, this liability

would be subject to the medical fee schedule established by this Commission.

II. TEMPORARY TOTAL DISABILITY

The next issue concerns the claimant’s entitlement to temporary total

disability benefits. Again, the burden rests upon the claimant to prove his

entitlement to these benefits.  In order to meet this burden, the claimant must

prove by the greater weight of the credible evidence that, during any period for

which he seeks these benefits,  he would be  within a healing period from the

effects of his compensable injury and was also rendered  totally  disabled as the

result of the effects of the  compensable injury.

The Act defines the healing period as the period for healing of the injury

resulting from an accident, Ark. Code Ann. §11-9-102(12).  Applicable case law

provides that a healing period exists until the claimant has returned to as near

the preinjury state as the permanent character of the injury will allow. Once

nothing further in the way of time or medical treatment offers a reasonable

expectation of improvement, then the healing period has ended.

       Clearly, the actual physical  damage to the claimant’s brain, has long

since become fixed and permanent.  However, the greater weight of the
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credible evidence presented shows that further medical services offer a

reasonable expectation of improving the ability of the claimant’s damaged brain

to function mentally and emotionally, thereby allowing the claimant the

opportunity to work and live life in a manner more closely approaching his

preinjury state.  To resort to an analogy previously used in this Opinion, the

present situation is much like the amputation of a leg.  Once the leg is

amputated and the wound has healed, the actual permanent physical damage

has become fixed and permanent. However, the claimant would not have

achieved the maximum benefit of time and medical treatment in returning to

as near as preinjury state as the permanent character of his injury would allow,

until an appropriate  prosthetic device has been installed and the claimant had

been properly trained in the use of this prosthetic device.

After consideration of all the evidence presented, it is my opinion that the

claimant will continue within his healing period from the effects of his

compensable brain injury, until he undergoes the recommended cognitive

psychotherapeutic  rehabilitation program.  Thus, the claimant has proven the

first requirement for his entitlement to temporary total disability benefits during

the duration of this program.  

It is also apparent that during the time the claimant would be engaged

in an inpatient cognitive psychotherapeutic rehabilitation program, the very

nature of this program would prevent him from pursuing regular gainful

employment.  As such a program would be necessitated by and related to his

compensable injury, his inability to work or actual disability would also be

attributable to his compensable injury.  Thus, the claimant has proven the

second requirement for his entitlement to temporary total disability benefits

during the duration of his cognitive psychotherapeutic rehabilitation program.
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FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has jurisdiction of

this claim.

2. On April 11, 2003, the relationship of employee-employer-carrier

existed between the parties.

3.  On April 11, 2003, the claimant earned wages sufficient to entitle him

to weekly compensation benefits of $329.00 for  total disability and $246.00 for

permanent partial disability.

4.  On April 11,2003, the claimant sustained compensable  injuries to his

head and brain.

5.  Additional medical services, in the form of a comprehensive  cognitive

and psychotherapeutic rehabilitation program at the Timber Ridge Ranch Neuro

Rehabilitation Center represent reasonably necessary medical services for the

claimant’s compensable  brain injury. Specifically, such medical services are

necessitated by and connected with the claimant’s compensable  brain injury

and have a reasonable expectation of improving the cognitive, psychological,

and psychiatric damage caused by the compensable brain injury. Pursuant to

the provisions of Ark. Code Ann. §11-9-508, the respondents are liable for the

expense of these services, subject to the medical fee schedule established by

this Commission.

6. The claimant has proven by the greater weight of the credible

evidence that he will be rendered temporarily totally disabled, as the result of

the effects of his compensable brain injury, during the duration of his inpatient

comprehensive cognitive and psychotherapeutic rehabilitation program.

Specifically, the claimant has proven by the greater weight of the credible

evidence that during the duration of this program, he will remain within his
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healing period from the effects of his compensable brain injury and will be

rendered totally disabled from regular gainful employment as the result of the

effects of this compensable injury.  

7.  The respondents have controverted the claimant’s entitlement to

medical services in the form of an inpatient comprehensive cognitive and

psychotherapeutic rehabilitation program and the claimant’s entitlement to any

additional temporary total disability benefits.

8.  An appropriate fee for the claimant’s attorney is the maximum

statutory attorney’s fee on the additional temporary total disability benefits

herein awarded.

ORDER

The respondents shall be liable for the expense incurred by the claimant

in obtaining an inpatient comprehensive cognitive psychotherapeutic

rehabilitation program through the Timber Ridge Ranch  Neuro Rehabilitation

Center. This liability is limited to the medical fee schedule established by this

Commission.

The respondents shall pay to the claimant temporary total disability

benefits during the duration of this program.

The respondents shall  pay to the claimant's attorney the maximum

statutory attorney's fee on the additional temporary total disability benefits

herein awarded. One-half of this fee is the obligation of  the respondents in

addition to such benefits.  The remaining one-half of this fee is to be withheld

by the respondents from these benefits.

All benefits herein awarded, which have heretofore accrued, are payable

in a lump sum without discount.
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This award shall bear the maximum legal rate of interest on all benefits

herein awarded from the date such benefits accrue until paid.

IT IS SO ORDERED.   

                                                                                     
                     MICHAEL L. ELLIG

                                      ADMINISTRATIVE LAW JUDGE                     
         


