
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F712261

VICKI L. CRAFT, EMPLOYEE CLAIMANT

ST. BERNARD’S HOSPITAL, INC., EMPLOYER RESPONDENT

RISK MANAGEMENT RESOURCES,
INSURANCE CARRIER/TPA RESPONDENT #1

SECOND INJURY FUND RESPONDENT #2

OPINION AND ORDER FILED DECEMBER 15, 2008

Hearing before Chief Administrative Law Judge David Greenbaum on December 12,
2008, at Jonesboro, Craighead County, Arkansas.

Claimant appeared pro se.

Respondents #1 represented by Ms. Betty J. Hardy, Attorney-at-Law, Little Rock,
Arkansas.

Respondent #2 did not appear.

STATEMENT OF THE CASE

A hearing  was  conducted  on  December 12, 2008, to  determine  whether

this claim should be dismissed for want of prosecution pursuant to Ark. Code Ann.

§11-9-702 and/or Commission Rule 099.13.

This claim has an extremely unusual and complicated procedural history.

Accordingly, a summary of the procedural history is warranted.

The  claim  concerns  an  accident  and  injury  occurring  on  or  about  May

24, 2007.  The  claimant,  by  and  through  her  former  attorney,  filed  a Commission

Form  AR-C  on  November  21, 2007,  requesting  various  benefits.   By  letter

dated November 30, 2007, respondents, by and through its claims representative,

stated that the claim had been accepted as compensable and that all benefits, to
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date, had been paid.  Thereafter, claimant’s attorney filed a request for a change of

physicians, at which time the claim was assigned to the Commission’s Medical Cost

Containment Division.  Following unexplained delays, a Change of Physicians Order

was filed on March 4, 2008, approving a change of physician from Dr. Michael Lack

to Dr. Christopher Mocek.  An appointment was scheduled for March 11, 2008. 

Contemporaneous with the entry of the Change of Physicians Order, respondents,

by and through its attorney, filed a proposed Joint Petition settlement agreement at

which time the claim was assigned to the Adjudication Division.   A Joint Petition

hearing was scheduled for March 10, 2008.  On the date of the Joint Petition hearing,

the parties advised that the claimant elected not to settle her claim.  Accordingly, the

Joint Petition hearing was cancelled and the claim returned to the Commission’s

general files.  On March 17, 2008, the claimant terminated the services of her

attorney.  Also, on March 17, 2008, claimant’s attorney advised that he had been

terminated without reasonable cause, at which time he filed an attorney’s fee lien

pursuant to A.C.A. §16-22-304.  The claim was then referred to the Full Commission

for consideration of what was deemed a request/motion to withdraw as counsel. An

Order was filed by the Full Commission on April 3, 2008, permitting claimant’s

attorney to withdraw as counsel.  No further communication was received from either

party until October 16, 2008, at which time respondents’ claims representative

requested that the Commission issue an Order of Dismissal for lack of prosecution.

The claim was then reassigned to the Adjudication Division for consideration of the

motion.  A letter was sent to the claimant on October 24, 2008, giving her twenty (20)
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days to respond to the Motion to Dismiss.  The letter was sent Certified Mail – Return

Receipt Requested, as well as First-Class mail.  The First-Class mail was never

returned.  To date, the Certified notice has not been returned.  At respondents’

request, a hearing was scheduled for December 12, 2008.  The subject of the hearing

was limited to respondents’ Motion to Dismiss the claim.  The claimant appeared at

the December 12, 2008, hearing and opposed respondents’ Motion.  

The claimant was questioned concerning both her failure to prosecute the

claim, as well as respond to any notices concerning respondents’ request for

dismissal.  The claimant stated that the only notice that she received was the Notice

of Hearing.  She maintained that she contacted the Commission and was advised to

simply appear at the hearing if she wished to oppose the dismissal.  The claimant

pointed out that she remained under the care and treatment of Dr. Christopher

Mocek.  She stated that she had consulted with other attorneys, but that, to date, no

other attorneys were willing to represent her on her claim.  Again, the claimant

opposed respondents’ Motion to Dismiss.  R e s p o n d e n ts ’  c o u n s e l  w a s

questioned concerning the recommendations, if any, from Dr. Mocek, the physician

selected by the Commission pursuant to the prior Change of Physicians Order.

Respondents’ counsel asserted that she was unaware of the Change of Physicians

Order and that the claim file had been referred to her specifically for the purpose of

the proposed Joint Petition hearing, which, as previously pointed out, was never

accomplished.  

In view of the foregoing, I hereby make the following:
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. On May 24, 2007, the claimant sustained a compensable injury arising out of

and during the course of her employment with St. Bernard’s Hospital.

3. Respondents have paid various benefits as the result of the claimant’s injury.

4. The claimant continues to receive active medical treatment from an authorized

treating physician and opposes respondents’ Motion to Dismiss.

5. Respondents’ Motion to Dismiss should be denied.

DISCUSSION

A hearing was conducted on December 12, 2008, to determine whether this

claim should be dismissed for failure to prosecute pursuant to Dillard  v. Benton

County Sheriff’s Office, 87 Ark. App. 379,       S.W.3d       (2004).

Rather than conduct a further analysis of the record in this cause, suffice it to

say that the claimant appeared at the hearing and objected to the dismissal of her

claim.  After a full consideration of the facts, issues, and the law, I find that a

dismissal is not appropriate in this case.  As previously pointed out, a Change of

Physicians Order was entered on March 4, 2008, granting the claimant a one-time

change of physician to Dr. Christopher Mocek.  Admittedly, the claimant has not

pursued her claim since the entry of the Order; however, I feel compelled to point out

that a dismissal of the claim without prejudice would not be appropriate in view of the

claimant’s request at the hearing for additional medical treatment.  The claimant
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voiced strong opposition to the dismissal of her claim.  In the event the claimant fails

and/or refuses to pursue her claim for additional benefits, respondents may renew its

Motion at a later time.  Respondents’ Motion to Dismiss is hereby respectfully denied

and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


