
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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RICHARD L. CHAPMAN, EMPLOYEE CLAIMANT

EPOXYN PRODUCTS LLC, EMPLOYER RESPONDENT

AMERICAN HOME ASSURANCE CO.,
C/O AIG CLAIM SERVICE, CARRIER/TPA RESPONDENT

OPINION FILED JUNE 27, 2008

Hearing before Administrative Law Judge O. Milton Fine II on April 2, 2008, in Mountain
Home, Baxter County, Arkansas.

Claimant represented by Mr. Frederick S. “Rick” Spencer, Attorney at Law, Mountain
Home, Arkansas.

Respondents represented by Mr. Jarrod Parrish, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On April 2, 2008, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on November 5, 2007.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.  While the

Second Injury Fund was made a party to this claim after the prehearing conference, it was

excused from participation in the proceeding because no hearing issues exposed the Fund

to potential liability.
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Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  Claimant and Respondents reached two additional stipulations, resulting in the following

five, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer/carrier relationship existed at all relevant times,

including August 21, 2003, when Claimant sustained compensable injuries

in the form of burns to his back and to his right arm.

3. No impairment rating has been assigned in connection with these injuries.

4. Respondents have controverted Claimant’s entitlement to compensation for

a mechanical lower back injury.

5. If called, Claimant’s wife would have given testimony that corroborated his

testimony.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Claimant withdrew the issue concerning whether the Arkansas Workers’ Compensation Act

is constitutional, and reserved all issues other than the following:

1. Whether this claim is barred by the statute of limitations.

2. Whether Claimant sustained a compensable injury to his lower back.

3. Whether Claimant is entitled to additional medical treatment in the form of

an MRI recommended by Dr. Rebecca Barrett-Tuck.
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Contentions

Claimant:

1. Claimant contends that he sustained a compensable injury to his lower back

and is entitled to all related workers’ compensation benefits, including the

MRI recommended by Dr. Tuck.

2. Claimant further contends that Respondents should be estopped from

claiming that his low back injury is not compensable.

Respondents:

1. Respondents contend that this claim is barred by the statute of limitations.

2. Respondents further contend that all appropriate benefits have been paid

with regard to the Claimant’s three compensable injuries.  There is no

medical documentation indicating an entitlement to additional medical

treatment.  Respondents’ position is that in the event medical documentation

is obtained, additional medical is not reasonable and necessary for any of

the Claimant’s compensable injuries.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe his demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable mechanical back injury.

4. Because of the above finding, the balance of the issues are moot and will not

be addressed.

CASE IN CHIEF

Summary of Evidence

Claimant and Joey Holland were the witnesses at the hearing.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, a compilation of

Claimant’s medical records, consisting of one index page and five numbered pages;

Claimant’s Exhibit 2, a diagram drawn by Claimant at the hearing, consisting of one

unnumbered page; Claimant’s Exhibit 3, the deposition of Claimant taken March 6, 2008,

consisting of 36 numbered pages; Respondents’ Exhibit 1, Claimant’s medical records,

consisting of one index page and 17 numbered pages; and Respondents’ Exhibit 2, non-

medical records that consist of a printout of indemnity benefits paid, a Form AR-1, a Form

AR-W, a Notice to Last Employer, a printout of post-accident wages, a Form AR-C, notices

to base period employers, and a change of physician order, consisting of one index page

and 52 numbered pages.

Testimony-Hearing

Richard Chapman.  Claimant testified that he was employed for two and a half years

at Respondent Epoxyn, which makes table tops for laboratory use.  He worked in the

Pouring Department.  There, the tops are produced by pouring liquid material into a mold,
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which is then placed into an oven.  The ovens were set to approximately 320 degrees.  He

stated that on the date of his alleged injury, the molds for Oven 4 were not staying level.

As Claimant was working to level the oven, a worker opened the door on Oven 5, and it

struck Claimant in the low back.  Co-workers had to get the door off of him.  Claimant

stated that the door fell hard because the cylinder controlling it was not working properly.

Claimant’s Exhibit 2 is a drawing by him of the configuration and relative size of the doors

of Ovens 4 and 5, and denotes where he was at the time the door struck him.

Claimant testified that he suffered a burn on his arm and his back.  In addition, he

testified that he felt a “pop” in his chest due to being pinned between the oven door and

a rail for “a matter of seconds.”  Claimant estimated the weight of the door to be 350 to 400

pounds.  His testimony was as follows:

Q. After the oven door fell on you, did you have problems with pain in the back?

A. Well, it was a little while after that, but when I went to the doctor, it like, it
popped, it popped my chest pretty good.  I mean, it just hurt and—
[Claimant’s answer ended at that point].

He stated that his back pain did not begin right after the accident, but has gradually

grown worse.  It was not until three months after the incident that he realized that he had

a problem with his back other than the burn.  During that period, he had chest pain that

gradually became better.  He stated that the description he gave to Dr. Burnett when he

first presented for treatment was accurate.

Claimant testified that his back has continued to trouble him since the oven door

incident.  He described it as a “little nagging pain” that no longer goes away on its own and

has worsened.  Strenuous activity aggravates it, and he has trouble straightening up after

bending over for any length of time.  He denied having similar back problems prior to the
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accident.  Dr. Rebecca Barrett-Tuck has recommended that he undergo an MRI on his low

back, and he asked that the Commission direct Respondents to pay for it.

When questioned by Respondents, Claimant stated that he had two other workers’

compensation injuries.  One involved a head laceration and the other concerned the

severing of a finger tip.  The dates of injury for these were September 4 and 21, 2004.  He

received treatment for these injuries, one from Dr. Burnett and the other from Dr. Oliver,

and Respondents covered them.

Claimant agreed that when seeking treatment, it is important to let the physician

know everything that is wrong.  He admitted that when he was treated for his head and

finger about a month after the oven door accident, he did not mention any back problems.

He was on light duty for a certain time because of these incidents, and then was returned

to full duty at his former position.  Claimant could not recall where he was or what he was

doing when he first noticed the back pain, but stated that he has experienced it while

splitting wood.  He currently works at a place called Whisper Creek.  He has not informed

them that he is experiencing any pain or other difficulties with his back.  Claimant also

admitted that he is not currently taking any prescription medications.  He worked for

Epoxyn through August 2005 and had health coverage during that period.  However, he

never sought treatment for his low back through his private insurance.  In fact, he did not

receive any such treatment from the time Dr. Barrett released him in September 2003 until

he saw Dr. Barrett-Tuck in December 2006.  He did not recall telling anyone at Epoxyn

about any type of low-back problem unless it was simply in conversation.  Claimant never

went to the company nurse and asked to see a doctor for his back, nor did he make such

a request to Respondent AIG.
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Claimant stated that his job at Epoxyn entailed pouring buckets of material into the

forms that went into the ovens.  He also removed cured countertops from the ovens.

Some of the countertops weighed well in excess of 100 pounds.  Claimant testified that his

department tried to average between 50 and 60 countertops per day.  Notwithstanding the

demanding nature of this job, Claimant returned to full duty after being on light duty for

awhile, and was otherwise off only because of the head and finger injuries.

Under questioning from me, Claimant testified that the oven doors are hinged at the

bottom.  Oven 4 was one of the smaller ones.  At the time of the accident, it contained a

mold that needed shimming in order to keep it level so that the countertops had equal

thickness.  Oven 5 is a bigger oven with a bigger door.  The ovens have a track in front of

them on which the open door rests and on which the molds slide in and out of the ovens.

He was bent over the track for Oven 5 when its door opened, pinning him to the track.

Claimant estimated that the door was three feet high by 12 feet long, and had a steel frame

around its edge that was two inches wide and extended three inches from the front of the

door.  He stated that he was pinned there for 10 to 15 seconds.  The air cylinder that

controlled the descent of the door was not working properly, so the door just “free falled

[sic].”  The frame struck him in the area of his back just below the top of his belt.  He felt

a “pop” in his chest, and this did not occur until he was at the doctor’s office.  Claimant was

on light duty for five days after the accident.

With respect to his alleged back problems, he described it as a “catch” that is sharp

in nature and prevents him from straightening up after he has bent over to perform a task

such as splitting wood.  He compared what he said was the constant pain to a toothache.

Again, he could not remember what he was doing when he first felt the sensation in his
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back, but guessed that he was “probably up front working the tops, you know, what I

usually done.”

As to the lifting requirement for the job, he stated that while the tops came out of the

ovens on tracks, he lifted completed 80 to 100-pound tops off a waist-high cooling table

and placed them on pallets.  They had dimensions of three and one-half inches in

thickness and two-feet in area on the top.  For bigger tops, a hoist was used instead–no

lifting was involved.

Joey Holland.  Called by Respondents, Holland testified that he is the maintenance

supervisor for Respondent Epoxyn.  He authored the First Report of Injury for this claim,

and obtained the information to do so from Claimant.  Holland stated that Claimant never

mentioned suffering a back injury or having any type of back pain as a result of the falling

oven door.  Had he done so, Holland would have included it in the report.  He was aware

that Claimant suffered chest problems and a burn on his upper back.  After the incident,

Holland continued to interact with Claimant at the plant.  However, Claimant never

mentioned to him that he had any type of low back problems or pain.

When questioned by Claimant, Holland stated that Claimant was a good employee.

The description of the ovens that Claimant gave during his testimony was correct, as best

as he could describe it.  Holland estimated that the over door weighed 300 to 400 pounds.

While he did not dispute Claimant’s account that the air cylinder that operated the door on

Oven 5 was not working correctly, he could not corroborate it, either.  Holland agreed that

shimming molds is important to ensure that the pour is accurate, and that while he

questioned Claimant’s method, he agreed it was possible for Claimant to have been injured

in the way he described.  The person who opened the door to Oven 5 was terminated.
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When questioned by me, Holland testified that he has no personal knowledge

regarding whether the air cylinder on Oven 5 was operating correctly.  If the cylinders are

not adjusted properly, a door can fall too fast, to point that it would appear to be free-falling.

With respect to the termination of the door operator, Holland stated that he did not know

if the incident at issue was what led to his firing.

Testimony-Deposition

Richard Chapman.  Claimant was deposed on March 6, 2008, and the transcript

thereof was admitted as Claimant’s Exhibit 3.  His testimony was that after the oven door

incident, the plant nurse asked him what was wrong, and he told her that his “back and

chest was [sic] hurting pretty bad.”  He elaborated that the back pain was from being struck

by the door.  He stated that he told James that his back was hurting.  This differs from his

hearing testimony that he experienced no back pain at the time of the incident, and for

some time thereafter.  He stated that he told Dr. Burnett about the back pain, but that he

simply looked at the back and did not even order an x-ray.  Claimant stated that he did not

ask the company for treatment, and did not recall mentioning back trouble to anyone at

work.  Nor did he mention his back to Dr. Burnett when he later underwent treatment for

a head laceration.  He did not tell another doctor about his back until he went to Dr. Tuck.

She saw him only once, and recommended an MRI.  Tuck did not order an x-ray.

Records-Medical

Claimant’s Exhibit 1 and Respondents’ Exhibit 1.  The medical records of Claimant

that were introduced at the hearing and are part of Claimant’s Exhibit 1 and Respondents’

Exhibit 1 reflect that on August 21, 2003, he presented to Dr. Richard Burnett with burns

on his chest, right arm and low back.  He stated that the door struck his chest and that he
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felt a pop there.  Claimant stated that deep breathing was painful.  The burns were treated

and he was placed on light duty.  When he returned to Dr. Burnett on September 4, 2003,

the burns were found to have resolved.  He was released to regular duty.

Claimant suffered a partial amputation of his left middle finger at work on September

4, 2004.  The same day, he underwent a revision amputation of the finger and irrigation

and debridement of the wound by Dr. Todd Oliver.  The records for the treatment of the

finger on that date and for his follow-up visits do not reflect any report of a back injury or

pain.  Claimant also sought treatment from Dr. Burnett on September 21, 22 and 28, 2004

for a head laceration.  The records likewise make no mention of back pain or any type of

back injury.

On December 13, 2006, Claimant was examined by Dr. Rebecca Barrett-Tuck.  He

reported that two years before, a door struck him in the back at work.  He was off work for

four days and returned to work despite residual pain.  Claimant remained at his job at

Epoxyn for another year and suffered intermittent episodes of back pain that radiated into

his left lower extremity.  He stated that his left leg tingles on occasion, and the back pain

has slowly increased recently.  Dr. Tuck’s examination showed “some paraspinous spasm

in the right upper lumbar area.”  She requested an MRI of the lumbar spine.

Records-Non-medical

Claimant’s Exhibit 2.  This is the drawing of the ovens that Claimant did at the

hearing.

Claimant’s Exhibit 3.  This exhibit is the deposition of Claimant summarized above.

Respondents’ Exhibit 2.  This composite exhibit contains a printout of indemnity

benefits paid on this claim, the August 21, 2003 Form AR-1, the Form AR-W and
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worksheet, the Employment Security Department’s Notice to Last Employer and Notices

to Base Period Employers, a printout of Claimant’s post-accident wages, the December 6,

2004 Form AR-C, and the November 3, 2006 Change of Physician Order.

The Form AR-1 reflects that the oven accident affected multiple body parts of

Claimant, but that the injuries were all burns.  His AR-C states that the oven door “fell on

his back and chest.”  The change of physician order makes clear that it is for the instant

claim as well as Claim Nos. F412582 and F412586, and that Claimant is to bring all x-rays

and MRIs “RELATED TO HIS MULTIPLE BODY PART INJURIES” (emphasis in original).

ADJUDICATION

A. Compensability

Respondents have stipulated that on August 21, 2003, Claimant suffered

compensable injuries in the form of burns to his right arm and upper back when the door

to Oven 5 at Respondent Epoxyn fell on him.  However, Claimant has also contended that

he suffered a compensable mechanical injury to his low back as a result of that accident.

Respondents have not accepted the compensability of such an injury.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Repl. 2002), which the I find applies

to the analysis of Claimant’s alleged injury, defines "compensable injury":

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Repl. 2002).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).
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The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.  A causal relationship may be established between an employment-related incident and

a subsequent physical injury based on the evidence that the injury manifested itself within

a reasonable period of time following the incident, so that the injury is logically attributable

to the incident, where there is no other reasonable explanation for the injury. Hall v.

Pittman Construction Co., 234 Ark. 104, 357 S.W.2d 263 (1962).

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Metropolitan Nat’l Bank v.

La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet Cove

Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.
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The medical evidence, supported by objective findings, shows that Claimant

suffered a muscle spasm in his back.  On December 13, 2006, Dr. Tuck in examining

Claimant detected some paraspinous spasm in the right upper lumbar area.  A report of

spasm constitutes an objective medical finding.  Continental Express, Inc. v. Freeman, 339

Ark. 142, 4 S.W.3d 124 (1999).

That, however, leaves the question of, inter alia, whether this injury arose out of and

in the course of his employment at Respondent Epoxyn.  Dr. Tuck’s finding does not

appear in the records until over three years and three months after the door fell on

Claimant–and is in fact the first reference to such an injury.  While Claimant in his

deposition gave a different account, in his hearing testimony he admitted that he did not

even feel back pain until approximately three months after the accident.  Even then,

Claimant could not definitely identify what activity he was performing when the back pain

first began.  On the date of the injury, he felt only the burns and a pain in his chest.  He felt

a “pop” in his chest when he presented to Dr. Burnett the day of the accident.  But again,

at the time he had no back pain.  Claimant did not tell anyone at Epoxyn during his

remaining time there that he was experiencing back pain or difficulties.

In his deposition the month prior to the hearing, Claimant stated that he did feel

back pain after the accident due to being struck by the door.  He also stated that he

reported this to Dr. Burnett.  His story changed at the hearing.  This bears on his credibility.

I note that the fact that Burnett’s treatment records are silent concerning a mechanical

back injury tends to indicate that Claimant’s hearing version is the more accurate of the

two.  This also comports with Joey Holland’s testimony that Claimant did not mention a

mechanical back injury to him (the Form AR-1 filled out by Holland likewise does not refer
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to this alleged injury), and the fact that Claimant did not make such a complaint when

treating with Dr. Burnett for two job-related injuries in 2004.

The back spasms documented on December 13, 2006 cannot be tied to the August

21, 2003 incident without resorting to speculation and conjecture, which I am not permitted

to do.  Speculation and conjecture cannot serve as a substitute for proof.  Dena

Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).  Hence, Claimant

has not proven by a preponderance of the evidence that his alleged mechanical back injury

occurred as a result of his work for Respondent Epoxyn.

B. Statute of Limitations

Respondents have contended that in Claimant’s back injury claim is barred under

the statute of limitations.  However, in light of my finding that the alleged injury is not

compensable, the statute of limitations issue need not and will not be addressed.  See

Malone v. Mid-South Mfg., Inc., 2003 AWCC 82, Claim No. F100223 (Full Commission

Opinion filed April 28, 2003).

C. Reasonable and Necessary Medical Care

Similarly, because I have found the alleged injury not to be compensable, the issue

of whether Claimant is entitled to reasonable and necessary medical care for his back in

the form of an MRI is moot and will not be addressed.

CONCLUSION

Claimant bears the burden of proving by a preponderance of the evidence that his

alleged mechanical back injury is compensable.  He has been unable to do this.

Therefore, this claim, insofar as it relates to his back, is hereby denied and dismissed.
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IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


