
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F312299 (11/03/03)

TINA CARTER, EMPLOYEE  CLAIMANT

EMERSON ELECTRIC CO., SELF-INSURED EMPLOYER                       RESPONDENT

SEDGWICK CLAIMS MANAGEMENT SERVICES, TPA                           RESPONDENT

OPINION FILED DECEMBER 15, 2008

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on September 19,
2008, at Jonesboro, Craighead County, Arkansas.

Claimant represented by the HONORABLE PHILIP M. WILSON, Attorney at Law, Little Rock,
Arkansas.

Respondent represented by the HONORABLE DONIS B. HAMILTON, Attorney at Law,
Paragould, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On September 9, 2008, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The

Pre-hearing Order reflects stipulations entered by the parties, the issues to be addressed during

the course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The testimony of Tina Carter- the claimant, coupled with medical reports and other

documents comprise the record in this claim.  Additionally, the record generated during the June
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1, 2007, hearing has been incorporated and made a part of the present hearing record.

DISCUSSION

Tina Carter, the claimant, with a date of birth of March 19, 1960, has an eighth grade

education.  Claimant commenced her employment with respondent on December 12, 2000, and

last performed employment duties on March 10, 2005.  The claimant’s employment with

respondent was terminated on or about May 10, 2005.

On November 3, 2003, the claimant sustained a compensable cervical injury in the

employment of respondent.  The claimant ultimately obtained a change of physician to Dr.

Harold H. Chakales, a Little Rock orthopedic surgeon, for treatment of her compensable injury

growing out of the November 3, 2003, accident.

The evidence discloses that while the claimant’s primary complaints growing out of the

November 3, 2003, accident were with her neck, while under the care of Dr. Chakales she

underwent carpal tunnel release surgeries.  Claimant explained that the afore was an attempt to

alleviate symptoms from her peripheral nerves to where she could tolerate it, however the same

was not successful.  Claimant acknowledged that she did receive some relief from her symptoms

as a result of the carpal tunnel release surgeries, to include some feeling back in her fingers.   

Claimant testified that she continued to experience symptoms radiating down from her

neck, explaining:

I get severe headaches and pain going down the right side of 
my arm.  It radiates down my back.  I think he tried to clear out this.
I’ve got weakness in this hand and severe headaches. (T. 9).

The testimony of the claimant reflects that Dr. Chakales has recommended additional procedures,

which are more serious than the CTS release procedures.  Regarding her willingness to proceed
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with the recommended procedure, claimant explained that she is willing to go through anything

that would help with the constant pain which she characterizes as unbearable.  Claimant testified

that she has pain in the neck area and down the arms, which she has had since her November 3,

2003, accident.  

The testimony of the claimant reflects that she has been tried on a number of medications,

some of which were pretty strong.  Claimant acknowledged that she was afforded some relief

from her symptoms, but not enough to where she could resume her daily activities without

interruption.  Claimant explained the she is confined to her home a lot of times because of her

symptoms [pain] and/or the residuals of the medications.  Claimant’s testimony reflects,

regarding the medications:

Yes.  As a matter of fact he had to give me a sleeping pill 
because I do wake up most times in the night in pain.  And sometimes
I do get to sleep through the night but - - (T. 11).

Claimant maintains that the pain and symptoms from her injury have stayed the same or worse,

adding that basically she did not get any relief from the first.

During cross-examination, claimant acknowledged that she had cervical surgery before

the change of physician to Dr. Chakales and subsequent carpal tunnel release surgery.  Claimant

acknowledged that Dr. Chakales is now recommending a fusion of her spine in the treatment of

the injury growing out of the November 3, 2003, accident.

The testimony of the claimant reflects that she unaware of any appeal by Dr. Chakales of

the non-qualification for treatment designation rendered by the review organization to which the

proposed treatment recommendation was submitted.  Claimant testified that she is unaware of the

degeneration process in her spine or that the fusion is an attempt to correct it, responding:
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I don’t  - - I just know I’m in pain and he wants to do an 
operation, that’s all. (T. 14).

Regarding the fixed or stable position of her neck or the restriction of movement of same

following a fusion, as recommended by Dr. Chakales, claimant responded:

I have difficulty in turning and bending now.  But I have pain.
I just understand that it will give me relief.  That’s what I understand.
(T. 15).

The testimony of the claimant reflects that she last saw Dr. Chakales on or about August

25, 2008, and had a pending appointment scheduled for September 26, 2008.  Claimant

explained that the only treatment she is presently receiving during the office visits to Dr.

Chakales is medications geared toward her neck complaints.  

The medical in the record reflects a summary of the claimant’s medical treatment under

the care of Dr. Chakales between June 1, 2007, and September 3, 2007, in a report of the same

date:

Since my last letter of May 2, 2007, Ms. Carter has been seen intermittently
in my office in follow up (07/02/07, 07/30/07).  Electromyographic studies
showed bilateral carpal tunnel compression.  She is also post op anterior
cervical fusion at C5-6, with evidence of adjacent segment disease at the
C4-5 and C6-7 levels. 

DIAGNOSES:
1. Status post op anterior cervical discectomy and fusion, healed; 
symptomatic.
2. Adjacent segment disease, cervical spine.
3. Symptomatic bilateral carpal tunnel compression.

The carpal tunnel syndrome may indeed be related to her job, which
requires repetitive motion.  This is well established by the U.S. 
Department of Labor standards.  Hers would be considered a repetitive
type job.  She has pain in the fingers and hands, with some radiating pain.
.   .    .  (CX. #1, p. 60).
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As noted above and in the medical respondent approved the carpal tunnel release procedures.

(CX. #1, p. 62-64).  The March 3, 2008, report of Dr. Chakales reflects, in pertinent part:

Since my last letter of January 2008, Ms. Carter was seen in my 
office in follow up on several occasions (01/28/08, 02/01/08, 02/11/08,
and 03/03/08).  She had a carpal tunnel release on January 29, 2008,
and has done well.

Clinical examination shows the wounds are well healed.  She has a normal
range of motion and good sensation.  She has had a good result from 
surgery.

We made complete cervical spine films today.  She has a healed fusion at
C5-6 with adjacent segment disease at C6-7.

I would recommend we obtain a current MRI of the cervical spine.  She
will return to see me in 4 weeks.  I have prescribed pain pills and muscle
relaxers.  She is still temporarily totally disabled. (CX. #1, p. 64).

The claimant was again seen by Dr. Chakales on April 2, 2008, and April 30, 2008.  On both 

occasions Dr. Chakales reported that the results of the recent MRI showed that the claimant had 

adjacent segment disease and was a candidate for anterior cervical discectomy and fusion. (CX. 

#1, p. 65-66).

A June 11,2008, chart note of Dr. Chakales relative to a visit by the claimant of the same

date reflects:

Ms. Carter returns today.  She is still symptomatic in her neck and has
a cervical disc syndrome.  She needs spinal surgery.  She has a controverted
workers’ compensation claim.   I will give her some pain medication and
see her in 5 weeks.  She has had a good result from the carpal tunnel 
surgery. (RX. #1, p. 2).

The June 11, 2008, chart note mirrors the claimant’s prior visit of April 30, 2008. 

Respondent submitted the claimant’s medical records to GENEX to review the 

recommended treatment procedure of Dr. Chakales for medical necessity and appropriateness. 
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The April 22, 2008, Inpatient Non-Certification Recommendation of Genex, which was directed 

to the claimant, reflects in pertinent part:

.     .     .   After carful consideration of the available information by 
our Physician Advisor, Michael McHenry, MD, PM&R, the requested
treatment has not been certified.  (RX. #1, p3).

The April 18, 2008, review document generated by GENEX regarding the claimant, which was 

authored by Leticia Gutierrez, RN, reflects, in pertinent part:

Principal reasons for Non-Certification: This pt is s/p a neck injury
from an injury sustained on 11/03/03.  This pt had a MRI of the cervical
spine which showed stable operative level at C5-6 and a stable adjacent
segment at C4/5 that was a central subligamentous disc displacement.  
Now Dr. Chakales has requested a cervical fusion at C4/5.  The notes do
not support the requested surgical procedure further information would 
Need to be provided by the provider.  The request is not supported by the 
ODG TWC Neck guidelines.  (RX. #1, p. 4.).

The claimant was provided information regarding the appeal process in the event she was not in 

agreement with the GENEX decision.

After a thorough consideration of all of the evidence in this record, to include the

testimony of the claimant, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On November 3, 203, the relationship of employee-employer existed between the 

parties.

3. On November 3, 2003, the claimant earned wages sufficient to entitle her to 

weekly compensation benefits of $315.00/$266.00, for temporary total/permanent partial
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disability.

4. On November 3, 2003, the claimant sustained an injury to her neck, arising out of 

and in the course of her employment, which was aggravated by a January 6, 2004, accident,

which was accepted as compensable by respondent.

5. On August 4, 2006, a Change of Physician Order was entered by the Medical Cost

Containment Department of the Arkansas Workers’ Compensation Commission designating Dr.

Harold H. Chakales as the claimant’s authorized treating physician in connection with the

November 3, 2003, compensable injury and January 6, 2004, aggravation thereof.  The claimant

has been under the care of Dr. Chakales since September 6, 2006.

6. The recommended surgical procedure of Dr. Harold H. Chakales, which consist of

an anterior cervical fusion at C4/5, is reasonably necessary in connection with the treatment of

the claimant’s compensable injury.

7. Respondent has controverted the claimant’s entitlement to the above 

recommended surgical procedure. 

CONCLUSIONS

Neither the compensability of the claimant’s November 3, 2003, cervical spine injury nor

the January 6, 2004, aggravation thereof is disputed.  The claimant’s authorized treating

physician, Dr. Harold H. Chakales, has recommended further cervical disc surgery in the

treatment of the compensable injury, which claimant desires.  Respondent submitted the

claimant’s medical records and the recommended procedure to a third party, GENEX Services,

Inc., which declined to certify the procedure.

The present claim is one governed by the provisions of Act 796 of 1993, in that the
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claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provisions.  As previously noted,

there is not a dispute regarding the compensability of the claimant cervical spine injury.  

The sole issue before the Commission at this juncture is the reasonableness and necessity

of the anterior cervical discectomy and fusion recommended by claimant’s treating physician in

connection with the claimant’s compensable injury.  The evidence reflects that the claimant has

been under the principal care of Dr. Harold H. Chakales since September 6, 2006, as a result of

the entry of a August 4, 2006, Change of Physician Order.

Reasonable Necessity of Surgery

Ark. Code Ann. §11-9-508 (Supp. 2007), mandated that the employer shall provide the

medical services that are reasonably necessary in connection with the injury received by the

employer.  The employee has the burden of proving by a preponderance of the evidence that

medical treatment is reasonable and necessary.  Jones v. Wal-Mart Stores, 100 Ark. App. 17, 262

S.W.3d 630 (2007).  What constitutes reasonably necessary medical treatment is a question of

fact to be determined by the Commission.  Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40

S.W.3d 333 (2001).

In the instant claim, the claimant presents credible testimony regarding her continuing

symptoms attributable to the compensable cervical injury of November 3, 2003, and aggravation

of January 6, 2004.  Further, the claimant’s testimony sufficiently details the impact of the

constant pain, attributable to residuals of the compensable injury, on her daily activities as well

as lack of appreciable relief from same through the use of prescription medications.  The

testimony of the claimant reflects that she has a sufficient understanding of the surgical
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procedure recommended by Dr. Chakales as well as the possible residuals from same to include

limitation on the range of motion in her cervical spine.

Since undertaking treatment regarding the claimant’s compensable injury Dr. Chakales

has performed carpal tunnel release procedures on the claimant’s left and right upper extremities.

Further, the medical evidence reflects that since undertaking the claimant’s treatment, Dr.

Chakales has consistently monitored her complaints and provided reasonably necessary medical

treatment, to included medications as well as the carpal tunnel release procedures.  As a result of

his examination of the claimant and review of diagnostic studies, to include a cervical MRI scan,

Dr. Chakales has recommended the anterior cervical discectomy and fusion at C4/5.  There is not

a disputed regarding the nexus of the recommended procedure to the claimant’s compensable

injury.  The claimant has sustained her burden of proof by a preponderance that the surgical

procedure recommended by Dr. Chakales is reasonably necessary in connection with

compensable injury of November 3, 2003, and aggravation of January 6, 2004.  Respondent has

controverted the afore procedure.

AWARD

Respondent is herein ordered and directed to pay all reasonably necessary medical 

expenses in connection with the treatment of the claimant’s compensable cervical injury of

November 3, 2003, and aggravation of January 6, 2004, to include the anterior cervical

discectomy and fusion at C4-5, as recommended by Dr. Harold H. Chakales.

Maximum attorney fees are herein awarded on the controverted indemnity benefits herein

awarded pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,
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until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE    

 


