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STATEMENT OF THE CASE

On September 30, 2008, the above captioned claim came on for

a hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on July 10, 2008, and a pre-hearing order was filed on

July 11, 2008.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On December 29, 2006, the relationship of employee-

employer-carrier existed between the parties.

3. The correct compensation rate will be determined at a later

date.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability.

2. Entitlement to related medical.

3. Entitlement to temporary total disability.

4. Attorney’s fees.

Claimant’s contentions are:

“The claimant contends that he was
injured on December 29, 2006, and
January 24, 2007.  His scalp, back-
skin irritation, and eyes were
injured when he was exposed to
hazardous product.”

Respondents’ contentions are:

“The respondents contend that the
claimant was not injured while
working as an employee of the
respondent.”

DISCUSSION

The claimant began work for the respondent in December 2006 as

a part time dishwasher.  On December 29, 2006, the claimant

contends that he was exposed to vapor from a chemical called E-Z

Kleen.  The claimant testified that his eyes and skin began to burn

at the time of exposure.  The claimant also stated that he did not

immediately report his symptoms but did discuss problems with the

chemical burning a day or so later.  The claimant did not seek any

medical treatment and continued to work for the respondent.

The claimant testified on January 15, 2007, he was again

exposed to E-Z Kleen while working for the respondent.  He stated

that the “burning was even more persistent.  About this time I
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started – or perhaps a little bit - coughing up blood.  And I had

T-shirts that had holes burned in them from the spray material.”

The claimant testified that he did report this exposure to the

respondent.  The claimant continued to work for the respondent

until January 24, 2007.

The claimant was seen at Washington Regional Medical Center on

February 19, 2007, for an apparently unrelated medical problem.  At

that time it was noted that the claimant had a red and irritated

throat.

On March 6, 2007, Edward F. Adair DDS authors a letter

regarding the claimant.  Dr. Adair states that the claimant was

examined on February 26, 2007, for routine dental care and that he

“exhibited severe tissue irritation of his lips, cheek, tongue, and

throat areas.”

On August 22, 2007, the claimant saw Dr. Randall W. Black at

the Mercy Ear, Nose and Throat Clinic.  Dr. Black’s impressions

were,  “Dysphonia.  Possible muscle tension dysphonia or even

spastic dysphonia.”  Dr. Black’s plan was stated as “Barium

swallow.  Speech therapy consultation.  I did tell him I saw no

abnormalities on looking.”

On August 31, 2007, the claimant underwent a Barium Swallow at

St. Mary’s Hospital in Rogers, Arkansas.  The impressions of that

diagnostic test were as follows:

“Small sliding-type hiatal hernia.
Mild gastric reflux demonstrated
into the distal esophagus.  Abnormal
esophageal motility with incomplete
stripping of the esophagus buy the
primary peristaltic wage with larger
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amounts of residual barium
identified throughout the esophagus
in which very little barium is
cleared with additional swallows.”

On October 1, 2007, the claimant is seen by Dr. Abbas Raza

with the chief complaints of change in voice and dysphagia.  Dr.

Raza gave an assessment of dysphagia and recommended speech therapy

consultation initiated by Dr. Black.

On September 19, 2007, Dr. Michael Morse from Neurological

Associates PLC of Fayetteville, Arkansas, saw the claimant.  Dr.

Morse stated, “In terms of neurologic disorder, I do not find any

primarily neurologic disorder present.”

ADJUDICATION

The central issue in this case is whether the claimant

sustained compensable injuries to his mouth and throat in

employment related incidents on December 29, 2006, and January 24,

2007.  The burden rests upon the claimant to prove these

compensable injuries.

To meet this burden, the claimant must satify the requirements

of Ark. Code Ann. §11-9-102(4)(D).  This subsection requires the

existence of the physical injuries alleged to be compensable be

established by medical evidence supported by objective findings.

See also Ark. Code Ann. §11-9-102(16)(A)(i).

In the present case, the claimant was seen by Dr. Benson on

February 19, 2007, who noted the claimant had a red and irritated

throat.  The claimant’s dentist stated on February 26, 2007, while

obtaining routine dental care, the claimant “exhibited severe

tissue irritation of his lips, cheek, tongue, and throat areas.”
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On August 31, 2007, a Barium Swallow done on the claimant showed

“mild gastric reflux identified demonstrated through distal

esophagus.”

After consideration of all the medical evidence presented, I

find the claimant has established by medical evidence, supported by

objective findings (i.e. the independent observation of findings

beyond the claimant’s voluntary control), the existence of a

physical injury to his mouth and throat areas.  Thus, the claimant

has satisfied the statutory requirements for a compensable injury

contained in Ark. Code Ann. §11-9-102(4)(D).

Next, the claimant must prove that his mouth and throat

injuries meets the requirements for a compensable injury that are

found in Ark. Code Ann. §11-9-102(4)(A)(i).  These requirements

are:

(1) The injury arose out of and occurred in
the course of the employment.

(2) The injury was caused by a specific
incident.

(3) The injury is identifiable by time and
place of occurrence.

(4) The injury caused internal or external
physical harm to the claimant’s body.

(5) The injury required medical services or
resulted in disability.

In order to prove the first three of these requirements, the

claimant must show the existence of a causal relationship between

a specific employment related incident and the physical injury.

The claimant need not prove that the employment related incident

was the sole or major cause of the physical injury. It is only
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necessary that the employment related incident contribute to his

ultimate difficulties.  Aggravations of pre-existing conditions may

still constitute compensable injuries, and it is not necessary that

the claimant prove the existence of this causal relationship by

medical evidence.  Nor, is there any requirement that this causal

relationship be supported by objective findings.  The existence of

such a relationship can be reasonably derived from the record as a

whole. 

The Appellate Courts have consistently held that the required

causal relationship has been established when the claimant proves:

(1) The occurrence of a specific employment
related incident or accident.

(2) The appearance of symptoms indicative of
the occurrence of the physical injury within a
reasonable period of time following the
employment related incident or accident.

(3) The injury is logically and reasonably
attributable to the trauma that was produced
by the specific employment related incident or
accident, and

(4) There is no evidence of any other equally
or more probable cause of the claimant’s
current difficulties.

At a hearing before the Commission, the claimant testified on

cross examination as follows:

“Q. It’s my understanding you’re claiming an
exposure to chemicals on December 29th, 2006,
and a second exposure, if I understood you
correctly, on January the 15th, 2007; is that
correct?

A. Yes.

Q. And those are the only two exposures you’re
claiming to this chemical while working at
Wesner’s Grill, aren’t they?
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A. That’s correct.

Q. Okay.  Now, from December the 29th, 2006
until January the 24th, 2007, you continued to
work?

A. Yes.

Q. and then after January 24th, 2007, you
didn’t see anybody for any medical care
treatment at all until you went to Washington
Regional Diagnostic on the - excuse me -
February the 19th, 2007; correct?

A. (Witness nods head.)

Q. You need to say “yes” or “no” for the
record.

A. Yes.”

From the medical evidence it is clear that the claimant was at

Washington Regional Diagnostic to find out results regarding an

unrelated hypertension problem.  While the doctor’s medical note

reported the claimant had a red irritated throat, there was no

mention of any chemical exposure, or of any difficulties the

claimant was experiencing with his mouth or throat.  This mention

of a red irritated throat comes some 52 days after the alleged

first exposure and 35 days after the alleged second exposure.

The claimant went for a routine dental appointment on February

26, 2007, with Dr. Adair.  In a letter dated March 6, 2007, Dr.

Adair noted the claimant “exhibited severe tissue irritation of his

lips, cheek, tongue, and throat areas.  Significantly, the claimant

was at Dr. Adair’s office for a routine dental appointment and not

for complaints of mouth irritation.  This mouth irritation was

noted by Dr. Adair some 59 days after the alleged first exposure,
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42 days after the alleged second exposure, and 33 days after the

claimant left employment for the respondent.

The claimant also testified on cross examination about the

time frame of the blisters in his mouth noted by Dr. Adair as

follows:

“Q. Now, he says that he sees some blistering
on your mouth and tongue and that sort of
thing, the dentist did.

A. Correct.

Q. But again, none of that is mentioned back
in February when you saw your friend, Dr.
Benson, is it?

A. No.

Q. Can you tell me when that happened, when it
occurred, when you started having the blisters
in your mouth?  Was it after Dr. Benson saw
you but before you saw the dentist?

A. Yes.  Yes.

Q. So at the time the blistering started in
your mouth, it had been a month and a half or
ore since you had had your alleged second
exposure; correct?

A. Yes.”

Even if you take the claimant’s testimony about the two

chemical exposures on December 29, 2006, and January 2007 as true,

the claimant still cannot show a temporal relationship between the

difficulties he asserts and the alleged exposures.  The blistering

in the mouth did not occur until after he saw Dr. Benson on

February 29, 2007, but before he saw Dr. Adair on February 26,

2007, by the claimant’s own testimony.  It is simply not logical
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that a chemical exposure that occurred at a minimum of 35 days

prior to any symptoms suddenly causes blistering in the mouth.

The material data sheet provided by the claimant regarding E-Z

Kleen states that health hazards of the chemical are, “Acute,

corrosive to skin, eyes, and mucous membranes.  Chronic, none

known.”  Here the apparent skin or tissue damage was not present

for more than 30 days.  The problem with the claimant’s throat is

chronic in nature and the material data sheet he provided states no

chronic effects are known for this chemical.

In deposition, Dr. Black, after considering his examination of

the claimant and the diagnostic testing of the claimant states:

“Q. Okay.  Was there anything in
your examination that would lead you
to believe that he had some residual
of some exposure sometime in the
past to a chemical?

A. Not - not that I would be aware
of, no.”

The claimant in this matter has simply failed to prove the

existence of a causal or temporal relationship between the alleged

exposure and his complaints of difficulties with his mouth and

throat.  There is also a lack of medical or scientific evidence

that the E-Z Kleen chemical could or did cause his difficulties.

Medical or scientific evidence is not required to prove the causal

or temporal relationship if it were present it might aid the

claimant in proving compensability.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of
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the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on July 10, 2008, and contained in a

pre-hearing order filed July 11, 2008, are hereby accepted as fact.

2. The claimant failed to prove by a preponderance of the

evidence a causal or temporal relationship between the objective

medical findings and his alleged work related chemical exposures.

3. The claimant failed to prove he suffered a compensable

injury on December 26, 2006, and on January 15, 2007.

4. The claimant is not entitled to related medical treatment.

ORDER

The claimant failed to meet his burden of proof for his

alleged compensable injuries and this claim is dismissed in its

entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


