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Hearing before Administrative Law Judge O. Milton Fine II on January 16, 2008 in
Conway, Faulkner County, Arkansas.

Claimant, pro se.

Respondent represented by Mr. Walter A. Murray, Attorney at Law, Little Rock,
Arkansas.

I.  BACKGROUND

This matter comes before the Commission on Respondent’s motion to

dismiss.  A hearing on the motion was conducted on January 16, 2008 in Conway,

Arkansas.  The Claimant appeared pro se.  Respondent was represented at the

hearing by Mr. Walter A. Murray, Attorney at Law, of Little Rock, Arkansas.  The

documentary record consists of Commission’s Exhibit 1, comprised of seven pages

of documents that detail the procedural history of the case relevant to the motion to

dismiss.  Claimant testified briefly under oath at the hearing.

On August 28, 2006, Administrative Law Judge D. Franklin Arey III issued an

opinion in this claim in which he made the following findings of fact and conclusions

of law:

1. The stipulations agreed upon by the parties are reasonable and
are approved.
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2. The employee-employer-carrier relationship existed on July 28,
2005 and at all other relevant times.

3. Respondents controvert this claim.

4. Claimant did not sustain her burden of proving by a
preponderance of the evidence that she sustained a
compensable carpal tunnel syndrome injury.  Dr. Carle’s
opinion, as supported by the medical records, establishes that
there is not a causal connection between Claimant’s
employment and her injury; rather, her condition is related to
her weight and age.

Claimant appealed.  On June 14, 2007, in an unpublished opinion, the Full

Commission affirmed and adopted the above findings.  See Canady v. St. Vincent

Health Service, Claim No. F507898 (Full Commission Opinion filed June 14,

2007)(unpublished).  Claimant did not appeal this finding to the Arkansas Court of

Appeals, and has taken no further action on the claim.

Respondents on December 7, 2007 filed the instant motion to dismiss

pursuant to AWCC R. 13 and Ark. Code Ann. § 11-9-702(d), arguing that the claim

should be dismissed because no hearing has been requested in over six months.

At the hearing, Respondents admitted that they were not aware of the Full

Commission’s decision, and stated that nothing remained to be decided.

II.  FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include documents and other matters

properly before the Commission, the following finding of fact and conclusion of law

are hereby made in accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):
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1. Whether Claimant has failed to prosecute her claim is a moot issue because

it has already been denied and dismissed by the Full Commision in a decision

that is res judicata and law of the case.

III.  DISCUSSION

Arkansas Code Annotated  § 11-9-702(a)(4) (Repl. 2002) provides as follows:

If within six (6) months after the filing of a claim for compensation, no
bona fide request for a hearing has been made with respect to the
claim, the claim may, upon motion and after hearing, be dismissed
without prejudice to the refiling of the claim within limitation periods
specified in subdivisions (a)(1)-(3) of this section.

In addition, AWCC R. 099.13 provides in relevant part:

Upon meritorious application to the Commission from either party in an
action pending before the Commission, requesting that the claim be
dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim for
want of prosecution.

See generally Johnson v. Triple T Foods, Inc., 55 Ark. App. 83, 929 S.W.2d 730

(1996)(discussing these provisions).

In Gibbs v. Moffatt Logging, 2007 AWCC 109, Claim No. F403435 (Full

Commission Opinion filed September 12, 2007), the Commission set for the

applicable law concerning res judicata:

The purpose of the res judicata doctrine is to put an end to litigation by
preventing a party who had one fair trial on a matter from relitigating
the matter a second time.  Cox v. Keahey, 84 Ark. App. 121, 133
S.W.3d 430 (2003), citing Brandon v. Arkansas W. Gas Co., 76 Ark.
App. 201, 61 S.W.3d 193 (2001).  Res judicata applies where there
has been a final adjudication on the merits of the issue by a court of
competent jurisdiction on all matters litigated and those matters
necessarily within the issue which might have been litigated.  Beliew
v. Stuttgart Rice Mill, 64 Ark. App. 334, 987 S.W.2d 281 (1998).  The
key question regarding the application of res judicata is whether the
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party against whom the earlier decision is being asserted had a full
and fair opportunity to litigate the issue in question.  Cater v. Cater,
311 Ark. 627, 846 S.W.2d 173 (1993).

Claimant’s claim was fully and fairly litigated and found not to be compensable.

Hence, any further proceedings thereon would be barred not only be res judicata, but

by the law of the case doctrine as well.  See Thurman v. Clarke Industries, Inc., 45

Ark. App. 87, 872 S.W.2d 418 (1994).

For this reason, whether Claimant has failed to prosecute her claim is moot

and will not be addressed.

IT IS SO ORDERED.

________________________________
O. MILTON FINE II
Administrative Law Judge


