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Claimant represented by the HONORABLE PHILLIP WELLS, Attorney at Law, Jonesboro,
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Respondent #1 represented by the HONORABLE MICHAEL E. RYBURN, Attorney at Law,
Little Rock, Arkansas.

Respondent #2 represented by the HONORABLE BRANDON CLARK, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On June 17, 2008, a pre-hearing conference was

conducted in the claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of he hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

In addition to the contentions set forth in the parties’ pre-hearing filings, claimant



2

contends that while respondent #2 has accepted a 20% wage loss disability, the same was the

product of the claimant obtaining an attorney and requesting a hearing on wage loss disability

benefits.  As a consequence of the afore, claimant maintains that respondent # 2 has controverted

the 20% wage loss and that controverted attorney fees should be awarded.  In the alternative,

claimant’s attorney asserts that because valuable legal services have been rendered, should it be

found that respondent #2 has not controverted the 20% wage loss, that at a minimum the

claimant should be held accountable for 12.5% attorney fees on the wage loss accepted by

respondent #2.  

Respondent #2 asserts that it was not until correspondence of May 20, 2008, that the

claimant, through his attorney, requested a hearing regarding wage loss disability, at which time

an active assessment of the extent of the claimant’s disability was made , and that immediately

thereafter it accepted the 20% wage loss disability.  As a consequence of the afore respondent #2

denies that it has controverted the accept wage loss warranting imposition of controverted

attorney fees against same.

The testimony of Albert Dwayne Camp - the claimant, coupled with medical reports and

other documents comprise the record in this claim.  The record remained opened for receipt of a

medical report of Dr. Scott W.F. Carle, which was solicited by respondent #1 regarding an

impairment rating of the claimant.  The two-page August 22, 2008, report of Dr. Carle was

received on August 25, 2008, and is herein designated a part of the record as Respondent #1

Supplemental Exhibit.

DISCUSSION

Albert Dwayne Camp, the claimant, with a date of birth of February 28, 1956, is a college
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graduate with a BSE in education.  The claimant worked in a grocery store for a period of time

and in three different factories before starting to teach school in August 1993 at Greene County

Tech.

The claimant relayed a history of the various job duties performed during the course of

his employment by respondent #1:

My first year I was the ABC Preschool Teacher.  And from that
I went to the Alternative School Teacher and I taught that - - I taught 
ABC for one year and I went to Alternative School for three years and 
then I wen to Physical Education up until this last back surgery in 2006.
(T. 14).

The claimant taught physical education for approximately eleven (11) years, having been a

physical education major at Arkansas State University.

In addition to being a Physical Education teacher for respondent claimant also drove a

school bus, for which he was paid.  Claimant explained that the bus driving duty was during the

school year, that he drove an hour route every morning and every afternoon.  Further activity

from which the claimant earned wages is as a church pastor.  

Regarding the afore the testimony of the claimant reflects that he is a Southern Baptist

Minister and presently pastors Center Hill First Baptist Church in Paragould, earning $350.00,

per week. From May 1998 through May 2003, the claimant served as pastor at Lulu Baptist

Church in Senath, Missouri where he earned $275.00, per week.  In August 2003, the claimant

served as pastor at New Hope Baptist Church in Caraway, Arkansas, where he continued until

November 2007, earning $400.00, per week.  With respect to his decision to move from the

church in Caraway to his present position at Center Hill Baptist Church, claimant’s testimony

reflects:
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Yeah, it’s kind of hard to explain to lay persons but the Lord
puts upon your heart when it’s time to go.  And this church contacted
me in Center Hill, which is just around the corner from the house.  It’s
about a block from the house.  And they were without a pastor.  And I
felt like it was time to leave Caraway and come to Center Hill.  Their
church had been down for awhile and it needs to uplifted. (T. 17).

Claimant concedes that his physical condition did play a role in moving from the Caraway church 

to the Paragould church:

Yes, it had a little bit.  I had a 45 minute drive to Caraway and 
a lot of times I would have to stop in Monet and get out and walk around
a little bit to relieve the pressure in my back where I could make the trip
into Caraway. (T. 17).

In addition to his pastor duties on Sundays, claimant testified his duties included visitation

programs and other activities such as Saturday morning men’s breakfast.  Regarding the

frequency of attending church as a pastor, claimant testified:

Sunday morning, Sunday night, Wednesday night, and then at
least one more, you know, night a week on visitation or, you know, 
other duties. (T. 17-18).

The testimony in the record reflects that the claimant worked as a Pee Wee basketball

coach at one point in addition to being the PE teacher.  Claimant elaborated:

Yes, I was the administrator for the Pee Wee basketball program
at Greene County Tech for, well from my 2004 surgery I had to give it up
then or I gave it up then because of the stress on my lower back and at the 
recommendation of Dr. Ricca.   Up until then, I had been doing it every
since I had been doing physical education. (T. 18).

The claimant’s duties as the administrator of the Pee Wee basketball program were in addition to

those of being a teacher, and required work on Tuesday night, Thursday night and all day

Saturday.  The claimant was paid $1,500.00, per year as the PE and basketball coach.  The

claimant performed the afore job duties until his last surgery in October 2004.



5

In discussing the history of his various injuries and surgeries, claimant’s testimony

reflects:

The first one was in January of ‘94.  I had a, I was Alternative
Teacher, no it was ‘95, I believe, wasn’t it?  Yeah, January of ‘95 I was
Alternative Teacher at Green County Tech and I had broken up a fight a
couple of days before and felt a little stiffness in my lower back, which 
you know that came and - - comes and goes.  And I reached over for an
alarm clock one morning to turn it off and I felt a pop in my back.  Heard
a physical pop and the disk exploded.  I was off work six weeks with that.
Then I made it all the way to 2001 - - 

Yes, I had surgery on my back.  And I had a loss of feeling down
my left leg and my hamstring or my calf muscle in my left leg is atrophied,
it’s kind of Jello now.  So then went back to work and worked until 2001 
at which time I was not feeling right, at home.  I didn’t have an exact time
that I knew the disk had slipped but I just got a feeling and my legs were
going numb and I was having pain down my legs so I went to the doctor
and they did an MRI and I had had another disk slip and so I had to have 
another surgery on that. (T. 19-20).

Claimant testified that surgery was not covered by workers’ compensation.  Claimant underwent 

surgery in 2003.  After healing from the surgery claimant’s testimony reflects:

I was doing pretty good.  It wasn’t as great as I had been before but
I was back, you know, suitable and I’m not a complainer and I just, you know,
take whatever cards I had and keep going.  So then in 2004 I was helping a
young lady do a cartwheel.  I was the, we were doing gymnastics and all the
other kids were doing pretty good and this was a heavier girl and she was 
having trouble and so I do a, I got on one knee and I had my hand on her head
to push her head down and I had my other hand on her bottom to help her, you
know, pull it up and pull over.  And when I did that I felt a pop in my lower 
back and an excruciating pain and it was, you know, I immediately went to 
the doctor.  I went to the office and told them, reported what I had done.  And 
from my past two experiences I knew I had slipped a disk.  And so I was off
- - (T. 20-21).

The claimant underwent a third back surgical procedure as a result of the 2004, injury.  In

describing the physical condition of his back following his recovery from the 2004, surgery,
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claimant testified:

Of course every surgery weakens my back and, you know, 
there’s less things that I can do.  I used to play basketball and play
golf and volleyball and I was very active physically and, you know, 
through the course of time these things have gone away from my life.
I can’t do those anymore.  And physically I was doing good.  I was 
having days that I was hurting.  Of course wintertime is a lot worse.
Cool, wet weather is a lot worse.  I was having, you know, some physical
problems but nothing that some Aleve and a little determination couldn’t
get over.  And, you know, I just kept going with my job. (T. 21).

The testimony of the claimant reflects that he was able to return to his job following the

third surgery, however he no longer did Pee Wee basketball.  The claimant did continue to drive

the bus.  In describing his physical condition following his return to work after the 2004, surgery

and the September 5, 2006, injury, claimant’s testimony reflects:

I was doing pretty good.  I was trying to be as careful as I could
about what I did.  You know, if you drop a ball on the floor, I’d get down
on one knee to get it instead of bending over from the waist.  And I was 
trying to do as little as I could without, because I knew that I still, you know,
it was possible to hurt it back and I was trying to be as careful as I could
with everything and try to keep from re-injuring it.  And I was still having 
pain but, you know, it’s not unbearable.  It was able to function fairly normal.
.    .    . (T. 22).

Regarding the September 5, 2006, injury, the claimant testified:

In my physical education capacity I taught kindergarten, first and 
second grade.  And I always started the year off with bowling.  And the 
reason I did that is because it is underhand throw which is the most natural
for the children.  And if we could work on getting their left foot forward, 
you know, with the bowling then we could transpire it into the overhand
throwing.  And we were doing the bowling and I had stencils that I would 
put down to set the pins on so the children wouldn’t kick the stencils all 
over and I was taping the stencils down to the floor so they wouldn’t slide
all over the place, get a little bit more stability.  And as I was taping them
down I had finished the last one and I went to stand up and when I went to
stand up I felt a pop in my lower back from going to the kneeling position
to the standing position. (T. 23).
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The September 5, 2006, injury, which was accepted as compensable by respondent #1, resulted in 

the claimant’s fourth back surgical procedure.  In noting the difference between the fourth 

procedure and the prior surgeries claimant testified: 

Yeah.  They fused this one.  He put the screws and the rods and 
put the bone in between to keep it stationary. (T. 24).

The testimony of the claimant reflects that following his recovery from the fourth

procedure he was physically unable to resume his pre-September 5, 2006, employment activities. 

Claimant explained:

I did not go back to physical education.  Dr. Ricca suggested that
I not go back to PR and so I told the school that I could not go back to PE.
And the superintendent at the time, Sheila Ford, told me that they did not
have a position for me if it wasn’t for PE at that time.  And then, you know,
she said, she asked me to, she said, why don’t you just go ahead and take
disability.  I said because I’m not disabled, you know.  And so she told me
that they didn’t have a job for me; that they might have something for me
in the fall.   And so I, workers’ comp I think ran out in March I believe it
was I got my last workers’ comp.  And so then I filed for unemployment
and Greene County Tech opposed the unemployment.  They had a hearing
on it and said they, Ms. Ford tried to keep me from drawing unemployment
but the hearing, I won the hearing so I was able to draw my unemployment.
I drew it until the first of August - - back up a little bit.  Last of May they
informed me that I did nave a job for this coming fall, I was going to do the
time out room for this fall.  And they gave me two weeks, or one week to 
get my additional certification that I needed, my teacher’s hours.  And I was
to come up with them.  And so then I started this new position this fall. 
(T. 24-25).

Claimant was able to go back to the same school.

Claimant testified that he is not physically able to teach the physical education course. 

The testimony of the claimant reflects that the time out room entails lighter job duties.   The

testimony reflects that the claimant received that same pay as a teacher in the time out room as he

would have as a physical education teacher.  In describing his job duties as a teacher in the time
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out room claimant testified:

Okay.  The children that are in trouble that are disruptive in the
classrooms they bring them to me.  I have a designated area and I have
their assignments and I have them do their assignments and it’s a no 
talking, it’s like you would sit a child in a corner with time out except I
have them in a room and we do that.  And than I have a lot of extra duties
that I do.  I do, this past year I did 11 hours of extra duty.  Lunch room 
duty.  Playground duty.  Bus duty in the morning and the afternoon.  I had
a lot of extra duties that I did too.  And I didn’t have any, and I also did 
some tutoring, some math tutoring for some children that were behind in 
math.  I tutored them and tried to help them catch up. (T. 25-26).

The testimony of the claimant reflects that the job he is doing as a monitor and teaching the time 

out is less physically demanding that the physical education job, and is one that he is physically 

capable of performing.

In describing his physical limitations at school attributable to his compensable injury, the 

testimony of the claimant reflects:

Yes.  If I sit for awhile my legs, my hamstrings start burning.  I 
have some nerves that hurt and I’ll shift, as a matter of fact I just shifted
my legs here, but I will shift my legs and are kind of squirmy in my seat.
And if I stand for very, if I stand for more than a half hour, my back will
start spasming and so I will try to find something to lean against or if I
can, you know, just sit down for a little bit and relieve that.  But sitting 
for a long time and standing for very long, I have pain accompanying 
those things. (T. 26-27).

Claimant observed that respondent #1 has done a good job in accommodating his physical 

limitations.  With respect to his playground and lunchroom monitoring duties, claimant noted 

that he is not allowed to sit down while performing same, however he does relieve the pressure 

on his back by leaning up against a pole for a second or two.

With respect to the impact of his injury on his ability to sleep, or activity during the

course of an average day, the testimony of the claimant reflects:
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Six hours is about the most I can sleep.  I wake up after six
hours.  If I get a six hour sleep in I’m good.  And it’s from back pain.
I have some muscle cramps in my legs.  My legs draw some during the
night and I have, you know, it’s not a constant pain but in the course of
a day I’ll probably have 15 to 20 episodes where I feel pain in my legs or
my lower back. (T. 27).

The claimant has refrained from taking prescription medications for pain, noting that he will take

Aleve, over-the-counter pain medication, and “just grit my teeth”.  Claimant takes Aleve every

morning and every night.

Claimant explained why he has not returned to the bus driving job since returning to work

following the last surgical procedure:

The jarring of the bus, Dr. Ricca requested that I not do that.
The jarring of he bus is not too bad but what really bothered me was
the reaching over and opening the door.  And when you do that, I average
probably 50, 60 kids on my bus and you do that 40, 50 times every morning 
and every afternoon it’s a lot of stress on my lower back. (T. 28).

The testimony of the claimant reflects that he does not mow his yard anymore due to residuals of

his back injury.  Claimant noted that pursuant to the directions of his doctor, Dr. Ricca, he does

not lift objects heavier than a gallon of milk.  Claimant observed the consequences of lifting

weights greater than he should have:

Yes.  If I do any heavy lifting than I’m, you know, if I make a
mistake - - for an instance, a couple of weeks ago we had one of the 
kids run up to me at church and I don’t, I picked him up without even
thinking about it but the next day I was hurting.  My back was hurting
from picking him up. (T. 29-30).

The claimant underwent a functional capacity evaluation, in addition to the medical

treatment he received relative to the September 5, 2006, injury.  Claimant disputes the

assessment that because of his ability to perform the tasks during the evaluation he is capable of
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doing heavy work, explaining:

That was, however long that was that was just pure torture.
And the next day, and the next day after I couldn’t do anything.  As 
a matter of fact the next day I didn’t even get out of bed all day.  You
know, it just really put me down. (T. 30).

During cross-examination the claimant testified that following his first surgery he

experienced a physical limitation in that he walked with a limp.  Claimant testified that he had

physical limitations following the second and third surgeries as well.  The testimony of the

claimant reflects that his physical limitations/restrictions had grown progressively with each

injury.  

Further, the claimant’s testimony reflects that even before the September 5, 2006, injury

driving the bus was causing him problems due to the reaching in opening and closing the door for

student.  Claimant has not driven the bus since the September 5, 2006, injury.  Claimant

acknowledged being available for other duties since he no longer drives the bus:

Yes.  This past year I had bus duty from 7:15 to 8:00 and then 
in the afternoon I had bus duty from 3:30 to when, or 3:15 to when the
last was over.  In that regard they were, you know, the time was kind of
filled up with duty. (T. 32).

The testimony of the claimant reflects that the surgical treatment of the September 5,

2006, injury was more invasive the prior surgeries in that is was a fusion which entailed the

placement hardware which prevents his lumbar spine from moving.  Claimant noted that the

procedure has help.  In describing the condition of his back following the fusion, claimant

testified:

I don’t really think it made me any - - what the fusion did is 
stabilize it so that it wouldn’t, you know, wouldn’t go out again in 
that particular spot.  But no I don’t feel, you know, it hasn’t improved 
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my health any. (T. 33).

Claimant acknowledged that he does not have as much mobility since the fusion surgery as he

had before.  

Claimant disputes the reliability of the functional capacity assessment.  While the

claimant agrees that driving a bus is not heavy work, he further testified that he does not feel that

he is physically capable of driving at this time due to his injury, believing that it would lead to

further back surgery.

The testimony of the claimant reflects that the first two (2) back surgeries he underwent

were not work-related, however the last two (2) were.  Claimant testified that he received

indemnity benefits following the third injury and surgery, and that upon receipt of an impairment

rating respondent #1 paid corresponding indemnity benefits.  Further, the medical bills in

connection with his treatment with the third injury were also paid by respondent #1.  The same

was true with respect to the fourth injury of September 5, 2006, as well as the payment of

permanent disability benefits to correspond with a 1% impairment rating.

Claimant acknowledged that he did apply for disability, however he obtained a job before

it came up.  Claimant explained his reasoning for applying for disability:

Well they told me when I applied for disability I was, you know,
when you’re unemployed and don’t know whether you’re going to draw
unemployment and, you know, you’ve got to provide for your family.  
And I applied for disability and they told me that if I were to quit preaching
that I would qualify and I told them, well I’m sorry, I’m not going to quit
preaching.  And so that’s what happened there.  And I applied for my 
Teacher’s Retirement disability and they told me that I was qualified for
that if I were to resign my position at school but I didn’t - - if I could go 
back to work, I wanted to go back to work.  I don’t want to - - I don’t want
to be on disability. (T. 35).
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Claimant testified that he applied at some other schools for jobs, however he did not hear back

from any of them.  Claimant continues in the employment of respondent #1.

The testimony of the claimant reflects that the increase in his school contract with

respondent #1 is the product of a step raise of $500.00.  Claimant does not dispute an

approximate $1,000.00, increase between his 2006 contract with respondent #1 and the 2007

contract.  With respect to future increases in his contract, claimant testified:

Right.  Usually they increase it $500 a year, you know, for a 
year service. (T. 36).

Regarding the thousand dollar increase in the present contract claimant testified:

Yeah.  They has some extra funds available and it came across
the board.  Everyone got that. (T. 37).

Prior to the September 5, 2006, injury claimant drove the school bus two (2) hours a day,

one hour before school started and one hour after school was out.  Claimant explained that he has

been unable to drive to bus since the most recent surgery because of the bumping and jarring, and

in accordance with the directions of his treating physician, Dr. Ricca:

Right.  He said that I’ve got, according to the MRI he said
that I’ve still got some other disks that looked like they are bulging
a little bit that would, you know, from the wear and tear of opening
the door that he was afraid they would come out. (T. 37).

Claimant stopped driving the bus when he had the last injury on September 5, 2006.  The

claimant’s August 21, 2006, contract regarding driving the bus was not fulfilled claimant noting

that he only drove the bus for approximately two (2) weeks, and none after the September 5,

2006, date.

With respect to his physical limitations and restrictions growing out of his injuries and
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surgeries, the testimony reflects that in 2003, claimant was directed to refrain from engaging in

activities such as using his riding lawnmower, and that in 2004 Dr. Kornblum advised against

lifting and bending activities.  Claimant ceased doing physical education on September 5, 2006,

the day of his last injury.

Claimant’s testimony reflects the impact of his injury on his ministry, to include the

reduction in salary with the change from the church at Caraway to the Paragould church, which is

within close proximity to his residence, eliminating the long drive.  Further, claimant testified:

Yeah.  When I’m preaching I walk now.  I didn’t use to do it.
If I stand behind the pulpit and preach the whole time I, my back will
start spasming but if I can walk around, and it kind of keeps my parishioners
on their toes too, walking around.  So I walk around now. (T. 40).

The claimant’s employment contract with respondent #1 reflects 190 day teacher. 

Claimant explained the afore:

The children come for 175 days.  And then the teacher is, you 
have in-service that you do in the summertime to make up for it.  I think
we have two in-service day through the year and then we do the rest of it
in the summertime or before like August 11th we’ll go back to school and
it will be in-service. (T. 41).

The testimony of the claimant reflects that as a bus driver he received a yearly increase in

pay.  Regarding his present physical capability to perform the position of a physical education

teacher, claimant’s testimony reflects:

No, I don’t physically - - I don’t feel like I’m physically capable of 
teaching PE.  It’s a stressful job physically.  You’re on your feet for basically
eight hours a day, if you do the job correctly.  And there’s a lot of stress from,
you know, children, especially the younger kids, the kindergarten, first and 
second, they’re still babies and it’s not improbable to get hit with a full 
fledged body tackle when they come to hug you.  And the jar from that can
be tough and plus the physical part of teaching the class can be too. (T. 42-43).
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Claimant elaborated regarding his inability to perform the bus driving job since his last injury 

and surgery:

The jarring of the school bus, the reaching over and opening the
door, because the door is over there a little bit farther and you always have
to lean a little bit to get it and then there’s occasionally altercations on the
school bus.  I have broken up fights before and I have been kicked on the 
shins with cowboy boots before on the school bus and I’ve also been pulled
and jarred , you know, breaking up things on the school bus route.  So I 
don’t think I’m physically able to do that. (T. 43). 
    

While the two (2) hours a day that the claimant used to drive the bus, and for which he 

was paid, are now freed up for other activity, to include yard duty at school, he is not 

compensated for it:

Yes.  I rethought that and after, you know, he asked if I had the hour
in the morning and the hour in the afternoon that I could do it, I had bus duty
this past year which entitles, the first bus arrives at 7:15 and I’m there to 
meet the kids when I get off the bus.  And I stay until the last bus leaves,
until the last children get there in the morning and that’s about a quarter til.
And then in the afternoon I’m there from the, the first bus gets there to pick
them up at 3:15 and I’m there until the last bus leaves which is about 3:45.
(T. 44).

Ms. Pam Camp, the claimant’s wife was available to testify, however the parties

stipulated that if called her testimony would substantiate and corroborate the testimony of the

claimant regarding his physical limitations and problems before and after his various surgeries.

The medical in the record reflects that the claimant underwent surgery initially on January

25, 1995, under the care of Dr. Gregory F. Ricca for a diagnosed HNP at L5-S1, left.  The afore

surgical procedure was in the form of a partial hemilaminectomy, discectomy of L5-S1 left. 

Claimant underwent his second surgical procedure on November 21, 2003, under the care of Dr.

Ricca in the form of a microdicectomy at L3-4 left for a diagnosed herniated nucleus pulposus at
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L3-4 left. (CX. #1, p. 31-32).  On October 22, 2004, claimant underwent surgery under the care

of Jeffrey A. Kornblum relative to a diagnosed right L4 disc herniation and L4 spinal stenosis.

(CX. #1, p. 33-34). 

On September 29, 2006, the claimant underwent his fourth surgical procedure.  The afore

was the product of the September 5, 2006, compensable injury in the employment of respondent

#1, which was diagnosed as “recurrent herniated necleus pulposus L4-5 right.  The September

29, 2006, operative report reflects that Dr. Ricca performed the following procedures: redo

discectomy, L4-5 right; PLIF L4-5 with two pieces of femoral structural allograft, morcellized

local autograft, and Vitoss mixed with bone marrow aspirate; Pedicle fixation L4-5 with

Vertebron pedicle screw system. (CX #1, p. 6-7).

The record reflects the presence of a January 10, 2007, work excuse authored by Dr.

Ricca relative to the claimant allowing the claimant to return to work on January 15, 2007, with

the following restrictions: moderate duty work, no driving a school bus, no teaching PE, no

activity that will strain his low back , indefinitely. (CX. #1, p. 14). On January 20, 2007, the

claimant underwent a functional capacity evaluation at the Surgical Hospital of Jonesboro, which

concluded in a January 22, 2007, report the claimant could perform work in the heavy work

category. (CX. #1, p. 18-25).

In a February 1, 2007, correspondence to claim manager of respondent #1, Dr. Ricca

address the results of the claimant’s January 22, 2007, FCE.  The report reflects, in pertinent part:

I reviewed the FCE don on 1/20/7.  This test indicates that Mr.
Camp is able to function in the “Heavy Work” category.  His efforts 
were consistent and it is obvious that he performed to his maximum 
capabilities.  What this test does not access is the structural integrity of
Mr. Camp’s spine as well as the risks of further spinal problems.  Mr.
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Camp is now s/p 4 lumbar surgeries for disc ruptures (1994, 2001, 
2004, and 2006).  His last surgery was a posterior lumbar interbody
fusion at Lumbar 4-5.  Genetically Mr. Camp has a “weak spine.”
His back cannot tolerate normal activities.  Because of this he is at 
a very high risk of recurrent lumbar disc ruptures and need for repeat
lumbar surgeries in the future.  Even though Mr. Camp’s muscles are 
strong enough to perform well on the FCE, his lumbar spine is not.
Mr. Camp’s lumbar spine will ware out much more quickly than the
average person.  He should not engage in any activities that will stress
the low back.  This includes bending, twisting or lifting.  I recommend
that Mr. Camp be restricted to light duty work the remainder of 
his life.  This includes no longer teaching PE and no longer driving
a school bus.

In your letter, you also asked about an additional permanent 
impairment rating over the 10% Mr. Camp received for his first surgery.

*       *       *

I followed the AMA Guides to the Evaluation of Permanent Impairment,
Fourth Edition, from the American Medical Association.  Table 75 on 
page 3/113; section II addresses surgical treatment of intervertebral discs.
It is appropriate to use this section for the first 3 surgeries.  The appropriate
ratings are as follows:

1) Lumbar Discectomy in 1994 (10%)
2) Lumbar Discectomy in 2001 (additional 2%)
3) Lumbar Discectomy in 2004 (additional 1%)

Table 75 on page 3/113; section IV addresses spinal fusions.  Subpart C
(Single-level spinal fusion with or without decompression without 
residual signs or symptoms) yields an impairment rating of 9%.  I believe
that this rating is independent of the 13% partial impairment of the whole
for the surgeries from 1994 through 2004 listed above.

Thus, based on my review of Mr. Camp’s records and my review of the 
AMA Guides to the Evaluation of Permanent Impairment, Fourth Edition,
from the American Medical Association Mr. Camp realizes at least a 9%

partial impairment of the whole person fro the lumbar fusion he had on
9/26/6.

Responsive to July 3, 2008, inquiry from the claimant’s attorney, Dr. Ricca, in a July 10, 
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2008, correspondence again addressed the extent and basis of the claimant’s anatomical

impairment growing out of the September 5, 2006, injury and subsequent fusion surgery in the 

treatment of same.  The correspondence reflects, in pertinent part:

Based on the AMA Guides to the Evaluation of Permanent 
Impairment, 4th Edition, Table 75, Mr. Camp should realize a 9% 
partial impairment rating for a single level spinal fusion with or 
without residual symptoms (IV.C).

It is my understanding that Mr. Camp’s workers’ compensation
carrier believes that only a 1% partial impairment is appropriate because
of multiple surgeries.  Mr. Camp had 4 prior lumbar surgeries.  Table 75
Parts II and IV both state that for the third or subsequent operations one 
should add 1% per operation.  I suspect this is why Mr. Camp’s carrier
felt that only 1% should be added.  I believe this interpretation to be in 
error.

Mr. Camp’s prior surgeries were all simple discectomies, which
are under Part II of Table 75.  His surgery of 9/26/06 was a fusion, which
is under Part IV of Table 75.  These are independent surgical procedures
and a fusion is a whole different world from a discectomy.  It is not 
reasonable to consider a “subsequent” discectomy to equal a “subsequent”
fusion.  So, Mr. Camp’s lumbar fusion has to be evaluated within part IV.
He only had one fusion operation and this is why he should receive the value
under Table 75, Part IV, Subpart C.  Single-level spinal fusion with or without
decompression without residual signs or symptoms.  That gives Mr. Camp a
9% Partial Impairment of the Whole Person. (CX #1, p. 28a-28b).

Respondent #1 submitted the claimant’s prior pertinent medical records to Dr. Scott W.F. 

Carle, who authored a August 22, 2008, report regarding the claimant’s anatomical impairment.  

The August 22, 2008, report reflects, in pertinent part:

The AMA Guides for Permanent Impairment 4th Edition uses the 
“Injury or Diagnosis-related Estimates Model” to rate spine impairment.  
This is considered as the conventional rating system used as outlined in  
Chapter 3 in the Guides (p94, right column, paragraph 2).  This is described
beginning on pp. 95 through 106 of the Guides.  

The use of range of motion for determining spine impairment is
excluded by law in Arkansas.  Table 75 (p.113) is used with Range of Motion
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Model and this method is only used as a differentiator, not the sole
means for determination of impairment. (3.3f, p 101, #6).

The Injury Model attempts to document structural impairments
due to insults or injury rather than common developmental findings such
as spondylosis, spondylolisthesis, or idiopathic spinal stenosis.

The Injury Model relies on evidence of neurologic deficits and 
uncommon, adverse structural changes, such as fractures, dislocations, 
and loss of motion segment integrity.  Under this model, Diagnostic
Related Estamates are differentiated according to clinical findings that
are verifiable using standard medical procedures. (Tables 70 and 71)

“With the Injury Model, surgery to treat an impairment does
not modify the original impairment estimate, which remains the same
in spite of any improvement or failure to improve with regards to 
symptoms that follow the surgery and irrespective of whether the 
patient has a favorable or unfavorable response to treatment.” 
(p.100, left column, paragraph 3) Also, and perhaps most importantly,
from previously compiled medical history, if there has been a rating 
assigned to the “same level and side” the current rating is apportioned.
From the Guides 4th Edition,”9.  From historical information and 
previously compiled medical data, determine if there was a preexisting
impairment.  If the previously compiled data can be verified as 
being accurate, they may be used in apportionment.  The percent 
based on the previous findings would be subtracted from the percent
based on the current findings.”(p. 101, 3.3f paragraph 9.)

With respect to Mr. Camp and his prior rating, it appears by medical
documentation that he did indeed have a HNP with a radiculopathy on the
right at L4/5 associated with a workplace incident as described in his record.
This injury is listed in Table 70 (p.108).  There is also a notation in the 
notes that this HNP was “recurrent”.  Therefore, using the injury or (DRE)
model, the HNP with radiculopathy is a Category III spine impairment 
consistent with a rating of 10%.  (The surgery to treat this impairment
does not change or modify the original impairment of 10% as explained 
above.)  The previous rating of 10% to a prior history of HNP followed by
discectomy at the same level in 1994 is subtracted from the 10%, leaving
a zero percent permanent impairment apportioned to the new injury in 
2006.  Once again, the surgical fusion does not affect the original impairment
estimate as assigned to the injury as stated in the guides on page 100.

The final rating for this “new injury” would be calculated at Zero
Percent permanent impairment apportioned to the 2006 case date. 
(Respondent #1, Supplemental Exhibit).

The record reflects the presence of the claimant’s Teacher Contract for the period August
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16, 2006 through May 25, 2007, which provided for the claimant to paid $37,517.00, in 24

installments.  The claimant’s 2007, Teacher’s Contract, which covered the period August 15,

2007 through May 23, 2008, provided for the payment of $38,567.00, in 24 installments. (CX

#2).

The documentary evidence in the record reflects that a May 20, 2008, correspondence

from claimant’s attorney to the Clerk of the Commission requesting a hearing on the claimant’s

entitlement to wage loss disability benefits.  The claimant also filed a Response to the Motion to

Dismiss, which had been filed by respondent #1, with the Commission on May 20, 2008.  The

afore reflected that the Second Injury Fund had been joined as a party claim.  

On June 4, 2008, the claimant submitted a responsive filing to the Prehearing

Questionnaire, which identified the respondents, to include respondent #2, and set forth the

issues to be litigated, including wage loss benefits.   The pre-hearing conference was conducted

on June 17, 2008, scheduling the issues for a hearing on August 1, 2008, in a Pre-hearing Order

and Hearing Notice of June 17, 2008.  In correspondence of July 15, 2008, to the attorneys for

respondents, claimant’s attorney identified the two issues to be addressed during the August 1,

2008, hearing.  The correspondence further noted that respondent #2, the Second Injury Fund,

had accepted 20% as wage loss disability. (R2,X#2).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.
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2. On September 5, 2006, the employment relationship existed among the parties, 

when the claimant sustained a compensable injury to his low back while earning wages sufficient

to entitle him to weekly compensation benefits of $488.00/$366.00, for total/permanent partial

disability.

3. Respondent #1 has paid appropriate temporary total disability and medical 

benefits in this claim relative to the claimant’s September 5, 2006, compensable injury.

4.         The claimant’s healing period ended relative to the September 5, 2006,

compensable injury on February 1, 2007.

5. The claimant has a permanent physical impairment in the amount of 9% to the

body as a whole as a result of the September 5, 2006, compensable injury.

6. The claimant has sustained a loss of earning capacity in the amount of 25% to the 

whole person for which respondent #2 is liable.    

7. Respondent #1 shall pay all reasonable hospital and medical expenses arising out

of and in connection with the compensable injury of September 5, 2006.

8. Respondent #1 has controverted the claimant’s entitlement to permanent physical

impairment, and corresponding indemnity benefits, in excess of 1% to the body as a whole. 

9. Respondent #2 has controverted the claimant’s entitlement to wage loss

disability benefits.

CONCLUSIONS

The compensability of the claimant’s September 5, 2006, back injury in the employment

of respondent #1 is not disputed.  The claimant maintains that he is entitled to indemnity benefits

to correspond to a 9% anatomical impairment growing out of the September 5, 2006, injury. 
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Further, claimant asserts that the extent of his wage loss disability as a result of the September 5,

2006, compensable injury is grater than the 20% accepted by respondent #2.  Additionally, the

claimant asserts that respondent #2 has controverted the 20% wage loss disability accepted, and 

as a consequence of same controverted attorney fees should be paid.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provisions.

Anatomical Impairment

The claimant commenced his employment with respondent #1 on July 1, 1994.  Claimant

sustained an injury to his back in 1994 which resulted in his first surgery, a lumbar discectomy. 

The 1994 injury was not filed as a work-related injury.  In 2001, the claimant sustained another

low back injury resulting in an additional discectomy.  In 2004, the claimant suffered another low

back injury which resulted in another lumbar dicectomy.  The claimant’s final injury occurred on

September 5, 2006, however it was not treated by discectomy alone but with the additional

surgical measure of a fusion.

Respondent #1 accepted and paid permanent indemnity benefits to correspond with 1%

anatomical impairment which it asserts is appropriate for the claimant’s injury and surgery in the

treatment of same.  The claimant’s treating physician, who performed three of the claimant’s four

surgical procedures relative to his lumbar injuries opined the extent of the claimant’s anatomical

impairment at 9% to the whole person.  Respondent #1 submitted the claimant’s medical records

to another physician who has opined that the final injury and surgical procedure has resulted in

0% anatomical impairment.
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The Guides to the Evaluation of Permanent Impairment (4th ed. 1993) has been adopted

by the Commission to be used in assessing anatomical impairment.  Any determination of the

existence or extent of physical impairment shall be supported by objective and measurable

findings.  Ark. Code Ann. §11-9-704 (c)(1)(B) (Repl. 2002).

Contrary to the assessment of Dr. Carle, the September 29, 2006, surgery by Dr. Ricca, a

Jonesboro neurosurgeon, which included a single level fusion was not geared to treat an

impairment, but rather an injury, a recurrent herniated nucleus pulposus lumbar 4-5 right.  Dr.

Ricca has detailed the basis for his assessment of the claimant’s anatomical impairment as a

result of the September 5, 2006, HNP and subsequent single-level fusion, to include citing the

appropriate sections and tables of the AMA Guides to the Evaluation of Permanent Impairment

(4th ed. 1993).  

Dr. Carle, in assessing the claimant’s anatomical impairment at 0% relative to the

September 5, 2006, injury and subsequent September 29, 2006, which entailed three (3) operative

procedures [redo discectomy, L4-5 right; PLIF L4-5 with thwo pieces of femoral structural

allograft, morcellized local autograft, and Vitoss mixed with bone marrow aspirate; and Pedicle

fixation L4-5 with Vertebron pedicle screw system] did not perform a physical examination of

the claim, but rather based the assessment on his review of the claimant’s medical records.   See

Coleman v. Pro Transportation, 97 Ark. App. 338, 249 S.W.3d 149 (2007); Singleton v. City of

Pine Bluff, 97 Ark. App. 59, 244 S.W.3d 709 (2006).

The claimant has sustained his burden of proof by a preponderance of the evidence that

has sustained a permanent physical impairment in the amount of 9% to the body as a whole as a

result of the September 5, 2006, compensable injury and subsequent single-level fusion in the
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treatment of same.  Respondent #1 has controverted the claimant’s entitlement to an anatomical

impairment, and corresponding indemnity benefits in excess of 1% to the body as a whole.

Wage Loss Disability Benefits

The claimant with a date of birth of February 28, 1956, commenced his employment with

respondent #1 on July 1, 1994.  Claimant has four years of college education with a BSE in

education.  During the duration of his employment with respondent #1 the claimant has suffered

four lumbar disc injuries commencing in 1994, and concluding with the September 5, 2006,

compensable injury.

In addition to his duties as a physical education teacher the claimant has performed other

work-related activities, to include being the administrator for the Pee Wee basketball program. 

The claimant also drove the school bus for two (2) hours a day - - one hour before school started

and one hour after school.  Due to his injuries and surgeries prior to the September 2006, clamant

had ceased performing duties regarding the Pee Wee basketball program.  The claimant is also a

minister and pastors a church in Paragould.

The credible testimony of the claimant reflects as a result of the progressive nature of his

physical limitations from the various lumbar injuries and surgeries he has curtailed his physical

activities.  Because of the residuals of his injuries claimant ceased coaching basketball. 

Following the September 5, 2006, injury claimant ceased driving the bus, for which he earned

additional wages.  While the clamant continues in the employment of respondent #1 as a teacher,

he no longer teach physical education.

The claimant has undergone four surgical procedures, with last being the more invasive

single-level fusion.  The credible evidence reflects that prior to the September 2006 injury, the
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claimant was limited in his physical capabilities as a result of previous low back injuries and

surgeries.  The claimant’s pre-September 5, 2006, limitations included restrictions on lifting,

pushing, pulling, bending, as well as avoiding any physically stressful activities.  Contrary to the

results of the functional capacity evaluation reflecting that the claimant could perform work in

the heavy category, the credible evidence in the record preponderates that with four (4) lumbar

injuries and corresponding surgical procedures to include a single-level fusion with the place of

hardware, such is not the case.  In this instance I find the assessment of the claimant’s treating

physician, Dr. Ricca, to be more appropriate and in line regarding the claimant’s work

capabilities, “light duty work the remainder of his life”.

When the claimant’s age, education, work history, permanent restrictions and limitations,

and other matters reasonably expected to affect is future earning capacity are considered, the

evidence preponderated that the claimant has sustained a loss of earning capacity or wage loss

disability in the amount of 25 % over and above his anatomical impairment. 

Controversion

Respondent # 2, the Second Injury Fund, has acknowledged liability for the payment of

wage loss disability benefits in this claim in the amount of 20% to the body as a whole.  Claimant

asserts that because the services of an attorney had to be retained in order to pursue his claimant

for wage loss disability benefits, the benefits have been controverted.

The evidence in the record reflects that on May 20, 2008,  in response to a Motion to

Dismiss filed respondent #1, claimant filed an objection to same, and recited a history of the

claim for benefits, to include wage loss disability benefits.  Further the afore noted that

respondent #2 had been joined as a party to the claim due to the claimant’s prior injuries.  The
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claimant requested an immediate hearing on the wage loss disability claim in the May 20, 2008,

filing, which was furnished to respondent #1 and respondent #2.  Pursuant to the Motion to

Dismiss, the parties were directed to submit responsive filing to the pre-hearing questionnaire

and a June 17, 2008, pre-hearing conference was scheduled.

The pre-hearing filing of respondent #2 reflecting the contentions of same has a date of

service of June 6, 2008.  The afore filing noted that respondent #2 would state its contentions

“upon completion of discovery and/ or upon consideration” of pre-hearing filings of the other

parties. (CM #1).  By the time of the June 17, 2008, pre-hearing conference respondent # 2 had

accepted liability for a 20% wage loss disability, as recited in the June 17, 2008, Pre-hearing

Order.

The evidence preponderates that respondent #2 had been made a party to the present

claim long before respondent #1 filed the Motion to Dismiss prior to May 20, 2008.  Further, it is

clear that as of the date that respondent #2 submitted the June 6, 2008, Prehearing Questionnaire

Response it had not acknowledged liability for wage loss disability.  The evidence reflects that

subsequent to the point in time respondent #2 was joined as a party to the claim it had sufficient

opportunity to investigate the claim and to render a position long before the June 6, 2008, Pre-

hearing Questionnaire responsive filing.  

The evidence preponderates that but for the services of an attorney to pursue his claim

respondent #2 would not have acknowledged liability for the payment of wage loss disability

benefits in this claim.  The claimant has sustained his burden of proof by a preponderance of the

evidence that respondent #2 controverted his entitlement to wage loss disability benefits.

AWARD



26

Respondent # 1 his herein ordered and directed to pay to the claimant permanent partial

disability benefits at the weekly compensation benefit rate of $366.00, to correspond to the

claimant’s 9% permanent physical impairment growing out of the September 5, 2006,

compensable injury and surgery in connection with the treatment of same.  Said sums accrued

shall be paid in lump without discount.  Respondent #1 , may claim credit for sums heretofore

paid toward the afore obligation.     

Respondent #2 is herein ordered and directed to pay wage loss disability benefits to the

claimant at the weekly compensation benefit rate of $366.00, to correspond with a 25% loss of

earning capacity/wage loss disability, as a result of the September 5, 2006, compensable injury. 

Said sums accrued shall be paid in lump without discount.  Respondent #2 may claim credit for

sums heretofore paid toward the afore obligation.

Maximum attorney fees are herein awarded on the controverted indemnity benefits herein

awarded in accordance with Ark. Code Ann. §11-9-715, to be paid by respondent #1 on the

controverted anatomical impairment indemnity benefits and by respondent #2 on the

controverted wage loss disability benefits.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE 

.


