
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.   F611721

ANGELINA A. CAGLE, EMPLOYEE CLAIMANT

WENDYS OLD FASHIONED HAMBURGERS, EMPLOYER RESPONDENT 

WAUSAU BUSINESS INSURANCE CO., CARRIER RESPONDENT

OPINION FILED DECEMBER 15, 2008

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN on September 19,
2008, at Little Rock, Pulaski County, Arkansas.

Claimant represented by the HONORABLE ROBERT B. BUCKALEW, Attorney at Law, Little
Rock, Arkansas.

Respondents represented by the HONORABLE MICHAEL E. RYBURN, Attorney at Law, Little
Rock, Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of medical

expenses and continuing treatment (discogram) for a compensable back injury.

At issue is whether or not additional medical treatment is authorized, reasonable and

necessary pursuant to Ark. Code Ann. §11-9-508.  All other issues are reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on July 4, 1996 at which

time the claimant sustained a compensable back injury at a compensation rate of $484.00/$363.00.

Medical expenses and temporary total disability benefits (until January 22, 2007) have been paid.

The Medical Cost Containment Division approved a change of physician to Dr.  Thomas Hart on

March 2, 2007.

The claimant contends she remains symptomatic and wishes to pursue medical treatment

with Dr. Hart.  The claimant also contends some prescription expenses with Dr. Johnston  remain

outstanding.
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The respondents contend the claimant has received adequate medical care from Dr. Bruce

Safman and Dr. Steven Cathey who released her with no impairment for her back.  The claimant

failed a Functional Capacity Evaluation (FCE) and returned to work.  Further medical treatment is

unreasonable and unnecessary and prescription medication expenses with Dr. Johnston are

unauthorized.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the transcript.

The claimant was the only witness to testify at the hearing.  Although she spoke rapidly, her

overall effect seemed to be sad.  She walked with a limp, (Tr. p. 21-23).

The claimant, age 33 (D.O.B. September 26, 1975), has a high school education.  She has

worked for the respondent-employer as a manager for the past 17 years and remains employed there,

(Tr. p. 23) The claimant had a workers’ compensation back injury in 2001 which resolved (see Dr.

Safman’s report of September 27, 2006).

On July 4, 2006, the claimant was accidentally struck from behind and knocked to the floor,

injuring her back.  She came under the care of her general practitioner, Dr. Allan Johnston, who

ordered an MRI which showed central herniated discs at L4-5, L5-S1.  A second  MRI on August

18, 2008 showed central annular tears at L4-5 and L5-S1, which remain untreated.

The claimant stated she remains symptomatic with pain in her right leg.  More recently, she

has developed pain in her left hip, (Tr. p. 27-29).  The Medical Cost Containment Division granted

a change of physician to Dr. Hart, a pain specialist.  He recommended a discogram which the

claimant would like to pursue.  He has also referred her to Dr. Eubanks in Jonesboro, although she

would prefer a local physician, (Tr. p. 26-27).  The carrier has controverted Dr. Hart’s treatment and

has not paid prescription medication or repaid her out-of-pocket expenses.  The claimant testified

Dr. Safman allowed her general practitioner, Dr. Johnston,  to write prescriptions for her.  Some of

her expenses were paid by her group insurance carrier, but they have not been put on notice of this

claim because they were not identified in the claimant’s prehearing questionnaire, (Tr. p. 33-34).
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MEDICAL EVIDENCE

Essentially, this case involves a difference of opinion regarding the claimant’s need for

additional treatment, pitting Dr. Cathey, Dr. Safman and the FEC results against Dr. Johnston, and

Dr. Hart, the radiologists, and the MRI results.

The claimant was initially treated by Dr. Johnston, reporting bilateral hip and low back pain

traveling to both knees and ankles.  She described a twisting, falling injury in a collision with a co-

worker.  The claimant was prescribed medication and physical therapy.

In follow-up reports, the claimant continued to report low back pain with activity.  An MRI

scan taken September 11, 2006 revealed “moderate sized broad based central disc herniations” with

degenerative changes.

On September 27, 2006, Dr. Safman examined the claimant noting abutment of the disc

herniation against the S1 nerve roots.

I suspect this (pressure on the nerve roots) may be contributing to her
pain, but she is much more tender over the right piriformis muscle
which can also produce radicular type symptoms as the sciatic nerve
runs beside this muscle which is often the site for sciatic nerve
irritation.

Dr. Safman prescribed medication and injections.

In follow-up, Dr. Safman reiterated his opinion the claimant suffered from piriformis

syndrome.  In his report of December 11, 2006, Dr. Safman stated, “the patient looks like she is

under a great deal of stress.  I suspect that there are factors other than her injury that are playing a

role in her symptoms.”  He continued to prescribe medication and injections even though the

claimant told him the injections provided only two days of relief.  Dr. Safman referred the claimant

to Dr. Cathey.

Dr. Cathey examined the claimant on January 4, 2007.  He reviewed the MRI scan and

opined the study was negative.  He diagnosed mild degenerative changes at L4-L5 and L5-S1 with

no stenosis or nerve root entrapment.  Dr. Cathey stated the claimant was not a surgical candidate.

I really do not have a good explanation for Ms. Cagle’s continued
complaints of pain.  I really believe that secondary gain factors have
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to be considered in this case since she appears to be exaggerating her
symptoms.

The claimant returned to Dr. Safman on January 8, 2007.  He recommended home exercises

and an FCE, despite the fact the claimant was working at light duty.

On January 17, 2007 the claimant returned to Dr. Johnston inquiring about a CT scan and

second opinion.  On the same day, the claimant underwent the FCE test, which proved invalid based

on numerous inconsistencies in the claimant’s performance, positive Waddell’s testing, and refusal

to complete some testing.  The examiner stated the claimant was able to return to work, at in least

the “sedentary” work category.

The claimant returned to Dr. Safman on January 22, 2007.  He completely changed his

opinion regarding the claimant’s diagnosis, and released her to return to work with no additional

medication or treatment.

I have exhausted medical modalities of treatment.  I believe she is at
maximal medical improvement in the absence of objective pathology.
There is 0% disability1 rating.  She is released to full duty.  I
suggested that she explore with her family physician alternatives,
such as depression, anxiety, and other factors that may be playing a
role in her symptoms...  I have instructed her as to how to taper off
her (medication).

On February 27, 2007 the claimant returned to Dr. Johnston for refills of medication.  The

claimant returned to Dr. Safman on March 5, 2007 and he noted the claimant was being treated by

her family physician.  Dr. Safman’s physical findings in March, 2007 are no different than his

original diagnosis and in contrast to his January, 2007 report,  he now seems to be in agreement with

Dr. Johnston’s decision to prescribe additional medication.

The patient has tenderness over the lateral aspect of her hips.  There
is slight lower lumbar pain.

Her family physician is giving her hydrocodone.  He has put her on
Celebrex, which she said takes the edge off her pain...  At this time,
her family physician is writing all of her medications.  He relates that
he will write her Lyrica, which he felt, in retrospect, may have been
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 of some benefit.

I do not have additional suggestions.  She has seen an orthopaedic
surgeon.  She has seen a neurosurgeon.

I have suggested that she go back on her Lyrica in so far as I will not
be following her, and her primary care physician has agreed to write
this medication.  I think that that would be the best route for her to
take.

The claimant began seeing Dr. Thomas Hart in April, 2007.  His report of April 2, 2007

summarizes the claimant’s history of injury, symptoms and treatment.

Dr. Hart noted the claimant was taking Vicodin, Lyrica, Ibuprofen and Cymbalta as

prescribed by Dr. Johnston but “she was weaned off many of her medications after last seeing Dr.

Safman.”

In his physical examination, Dr. Hart found mild paravertebral back spasms with diffuse

tenderness in the mid lumbosacral spine and buttocks.  Dr. Hart reviewed the MRI results and found

“A white dot in the posterior portion of the disc space.  These are called high intensity zones.  This

is well documented in the medical literature that 89% of the time can represent annular tears.”  Dr.

Hart diagnosed small herniations at 4-5 and 5-S1 and recommended discography.  Depending on the

results of the discography, the claimant might need a CT scan, percutaneous disectomy (PERK),

intradiscal electrothermal therapy (IDET), or surgery.

At this point I discussed with Ms. Cagle that first of all I feel that she
does have very legitimate reasons why she has had continue (sic)
back complaints.  This is not in her head.  She is not faking it.  I don’t
think she has any secondary gain issues.  She still continues to
maintain her full time employment.  She does not want to become
disabled.  She has been working at this job for apparently the last 13
years.  Just because she has not improved with the minimal
conservative measures so far, doesn’t mean that she doesn’t hurt.  As
to the functional capacity evaluation, I gave her the example if one
person came in with 2 nails in their foot and they are expected to do
functional capacity evaluation, obviously they would not put in all of
their effort because it hurt.  In her situation, she has two possible torn
disc and obviously her back hurts.  So I don’t think that there is that
much legitimacy to her functional capacity evaluation with her
continuing discogenic back pain.  As mentioned by the neurosurgeon
no objective information, I think there is a significant amount of
objective information documenting Ms. Cagle’s reasons why she
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hurts.  Again, I can demonstrate in the medical literature over and
over again multiple articles about disc desiccation and degenerated
disc and annular tears are not the same.  She has, again, small
herniations at 4-5 and 5-S1.  

In a letter dated April 23, 2007, Dr. Cathey advised the adjuster that he disagreed with Dr.

Hart’s recommendations because he did “not believe this particular test will add anything to Ms.

Cagle’s management, either from a diagnostic or therapeutic standpoint...  A discogram is typically

ordered to determine if a patient will benefit from a spinal fusion.  I have already opined that Ms.

Cagle is not a candidate for operative intervention of any kind... the degenerative changes noted in

her lower back at L4-5 and L5-S1 are not significant.”  Dr. Cathey also opined that additional

medical treatment was not necessary although, “unfortunately I really do not see her getting any

better with time.”

Dr. Hart responded by calling the adjuster in April and writing reports dated June 15, 2007

and August 15, 2008, outlining his disagreement with Dr. Cathey’s decision.  According to Dr. Hart,

an MRI shows only the anatomy of a disc but does not verify the physiology of the disc.  In other

words, an MRI can show a disc protrusion but cannot confirm if that disc is symptomatic.  A

discogram can pinpoint the source of the pain and identify intervertebral disc disruption or annular

tears.  Nerve root compression and stenosis are not the only sources of pain as the exterior of the disc

is highly enervated and can be extremely painful.  Dr . Hart recommended a second MRI scan as the

claimant stated her condition was getting worse.  Dr. Hart also recommended “an independent

evaluation outside of the work comp scenario,” with neurosurgeon, Dr. Dwayne Eubanks of

Jonesboro.

A second MRI scan, conducted August 18, 2008 revealed central disc protrusions at L4-5 and

L5-S1 with central annular tears, and disc degeneration.

MEDICAL EXPENSE

The carrier controverted medication prescribed by Dr. Johnston between February 2007 and

May 2007, totaling $1,416.33.  Somehow the claimant was able to get these medications “charged”

to the respondents until Melissa Johnson put a “block” on the account on July 25, 2007.
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In response to Mr. Buckalew’s inquiries, the adjuster sent a letter on June 5, 2007 explaining

that Dr. Johnston was unauthorized.  

Mr. Buckalew  replied on September 19, 2007, indicating Dr. Johnston was a valid referral

based on Dr. Safman’s letter of March 5, 2007 stating, Dr. Alan Johnston... has agreed to write this

medication... and that he thought ... that would be the best route for her to take.”  

Dr. Thomas Hart’s letter of June 15, 2007 agreed with this plan, commenting, “she will

continue her analgesic medications, which I think are appropriate for her legitimate discogenic back

pain by Dr. Alan Johnston, her PCP.”

FINDINGS AND CONCLUSIONS

Employers must promptly provide medical services which are “reasonably necessary in

connection with” the compensable injuries.  Ark. Code Ann. §11-9-508(a).  However, injured

employees have the burden of proving by a preponderance of the evidence that medical treatment

is reasonably necessary.  Patchily v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 SWAT 31 (2004).

What constitutes reasonable and necessary medical treatment is a fact question for the Commission,

and the resolution of this issue depends upon the sufficiency of the evidence.  Gansky v. Hi-Tech

Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996).  Reasonably necessary medical services “may

include that necessary to accurately diagnose the nature and extent of the compensable injury; to

maintain the level of healing achieved; or to prevent further deterioration of the damage produced

by the compensable injury.”  Greer v. Phillip Mitchell Construction, Full Commission opinion

February 14, 2003 (E906565).  In assessing whether a given medical procedure is reasonably

necessary for treatment of the compensable injury, it is necessary to analyze both the proposed

procedure and the condition it is sought to remedy.  Deborah Jones v. Seba, Inc., Full Workers’

Compensation Commission, December 13, 1989 (Claim No. D511255).    

The Commission has the duty of determining the credibility of the witnesses and the weight

to be given to the lay testimony and expert medical evidence.  Jordan v. Tyson Foods, Inc., 51 Ark.

App. 100, 911 S.W.2d 593 (1995).  Resolution of conflicting medical evidence is a question of fact
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to be resolved by the Commission.  Beeson v. Landcoast, 43 Ark. App. 132, 862 S.W.2d 846 (1993).

The Commission has the authority to accept or reject medical opinion based on the probative force

of the evidence and translate into findings of fact only those portions of the testimony deemed

persuasive.  Roberts v. Leo-Levi Hospital, 8 Ark. App. 184, 649 S.W.2d 402 (1983).

This is a compensable claim and there is no dispute that an accident happened.  The claimant

also has objective medical findings of spasm and annular tears.  My impression of the doctor’s

opinions boils down to “assumptions” versus “proof”.

Dr. Cathey feels the claimant has the ubiquitous disc findings of most of the adult population.

He believes the claimant’s symptoms are in her head and she is motivated by secondary gain to

receive 66 2/3% of her average weekly wage at a fast-food restaurant.

Dr. Safman believed the claimant had definite symptoms, which he categorized as piriformis

syndrome, requiring medication and injections until he received the results of the FCE test.  Dr.

Safman used the FCE test as a lie-detector and released the claimant from his care. I do not interpret

Dr. Safman’s correspondence as a referral to Dr. Johnston to prescribe medication for her back.  Dr.

Safman was obviously weaning the claimant off back medication.  The FCE results convinced him

the claimant’s depression, and not any physical injury, caused her symptoms.  Inexplicably, the

respondents allowed Walgreens to fill the medication prescribed by Dr. Johnston until a “block” was

put in place by Melissa Johnson on July 25, 2007, and allowed the claimant to return to Dr. Safman

who then began to agree with Dr. Johnston’s recommendations thereby confusing the situation.  The

carrier did not formally controvert Dr. Johnston’s prescriptions until June 5, 2007, when they

answered Mr. Buckalew’s inquiries.

Dr. Hart glossed over the FCE results which were very damaging to the claimant’s case.  I

can understand that a person in pain may not be able to put forth their best effort or complete a test

but that does not explain the positive Waddell’s testing or the inconsistency of claiming not to be

able to perform an activity during testing but then demonstrate that same activity while distracted.

However, Dr. Hart is the only physician who accurately diagnosed annular tears from the first MRI
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that were later confirmed by the second MRI scan.  Instead of guessing if the claimant’s symptoms

stem from depression, secondary gain, piriformis syndrome, bulging discs, degeneration, or annular

tears, he is proposing a diagnostic test to determine the origin of the claimant’s symptoms.  I find

treatment and diagnostic testing for pain are reasonable and necessary expenses in connection with

the compensable injury

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties
on July 4, 1996 at which time the claimant sustained
a compensable back injury.

2. Dr. Hart’s recommended treatment, a discogram, is
reasonable and necessary in relation to the
compensable injury based on evidence the claimant
suffers from annular tears that remain untreated.

3. The pain medication prescribed by Dr. Johnston is
reasonable and necessary in relation to the
compensable injury, based on the opinions of Drs.
Johnston, Hart and Safman.

4. Although Dr. Safman did not refer the claimant to Dr.
Johnston, the respondents’ decision to allow the
claimant to return to Dr. Safman after her release and
their failure to block refills of her medication from Dr.
Safman and fill new prescriptions from Dr. Johnston
created confusion.  Respondents are liable for the
outstanding prescription expenses totalling $1,416.33.

5. This claim has been controverted and the claimant's
counsel is entitled to the maximum attorney's fees to
be paid in accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission decisions of
Coleman v. Holiday Inn, (November 21,1990)
(D708577), and Chamness v. Superior Industries,
(March 5, 1992)(E019760), the claimant's portion of
the controverted attorney's fee is to be withheld from,
and paid out of, indemnity benefits, and remitted by
the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was
amended by Act 1281 of 2001, limiting attorney’s fees
on medical benefits and services for injuries after July
1, 2001.
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6. If they have not all ready done so, the respondents are
directed to pay the court reporter, Linda Parker’s, fees
and expenses within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above.   All

accrued sums shall be paid in a lump sum without discount and this award shall earn interest at the

legal rate until paid, pursuant to A.C.A. §11-9-809, and Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (Ark. Ct. App. 1995), and Burlington Industries, et al v. Pickett, 64

Ark. App 67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999).

IT IS SO ORDERED.

                                                                                
ELIZABETH W. HOGAN
Administrative Law Judge


