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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on October 2, 2008, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on February 26, 2008.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the Pre-hearing Order was made Commission’s Exhibit No. 1

to the hearing record.  The following stipulations as submitted by the parties in the

Pre-hearing Order and as amended on the record are hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on November 6,

2007.

3. The claimant earned an average weekly wage of $216.36 and if the

claim is found to be compensable, the applicable compensation rate

for temporary total disability benefits is $144.00 and for permanent

partial disability benefits is $144.00.

By agreement of the parties, the issues to be determined are as follows:

1. Compensability of claimant’s alleged injury on November 6, 2007.

2. If found compensable, claimant’s entitlement to medical benefits and

temporary total disability benefits from November 6, 2007, until March

15, 2008.

3. Controversion and attorney’s fees.

4. Claimant reserves all other issues, including permanency.

The record consists of a one volume transcript of the October 2, 2008

hearing, consisting of the testimony of Dr. Frederick M. Burt, Lica Burton, and Marq

Moore, and all documentary evidence consisting of Commission’s Exhibit No. 1

(Pre-hearing Order); Claimant’s Exhibit No. 1 (Medical Packet); Claimant’s Exhibit

No. 2 (September 24, 2008 Deposition of Marie Smith); Respondents No. 1, Exhibit

No. 1 (Medical Packet): Respondents No. 1, Exhibit No. 2 (Non-Medical Packet);

Respondents No. 1, Exhibit No. 3 (August 15, 2008 Deposition of Dr. Frederick
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Burt).  In addition, I have blue-backed a copy of the Claimant’s post-hearing letter

brief filed October 20, 2008, and Respondents No. 1 brief filed October 20, 2008,

which are incorporated into the record of this proceeding.  The Second Injury Fund

waived its appearance at the hearing.     

FACTUAL BACKGROUND

The claimant contends she sustained a work related injury arising out of and

in the course of her employment with Mazzio’s Pizza on November 6, 2007.  The

claimant contends that she is entitled to temporary total disability benefits beginning

on the date of November 6, 2007, until her return to work on April 15, 2008, and is

also entitled to medical benefits relying on the testimony of a fellow employee and

the medical records from Dr. Burt which indicate that her injuries resulted from being

bitten by a spider while actively at work engaged in her employment.  Respondents

No. 1 contend that the claimant did not sustain a compensable injury while

discharging her employment duties with respondents.  Respondents No. 1 contend

that claimant was not bitten by an insect or animal and even if the claimant were

bitten by an insect or an animal, she cannot establish by a preponderance of the

evidence that she contracted MRSA while discharging her job duties at Mazzio’s.

Further, Respondents No. 1 contend that she is barred for recovery by A.C.A. § 11-

9-601 whether or not she was bitten by an insect or animal and contracted MRSA

while working at Mazzio’s, in that claimant’s employment did not put her at a greater

risk than the risk to which the general public is exposed. 
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The claimant is forty-three years of age (d.o.b. 8/22/65).  She  was employed

for seventeen years at Shipping Systems which later became known as U.S.

Dunnage as a film inspector and bag machine operator.  In 1992, she filed a

workers’ compensation claim for an injury to her foot caused in a forklift accident.

On November 6, 2007, she worked her day shift from 7:00 until 5:00 at U.S.

Donnage.  After she completed her full shift, she went straight to Mazzio’s.  At

Mazzio’s, she worked as a cashier and a cook.  She testified that she worked until

10:00 p.m. at Mazzio’s.  After the store closed to the public at 9:00 p.m., she did her

cleaning and walked to the back office to tell her manager, Marie, that she was

finished and to clock out.  As she pulled her hair out of a ponytail, her hair fell

against her face and she looked down and saw a spider in her hair sitting on her

face on the left side.  She screamed and told Marie to look at the spider.  She pulled

the spider out, threw it down, and stepped on it.  She testified that she was not sure

if the spider bit her because she was nervous and scared.  She clocked out and

went home.  She noticed a red spot forming on her cheek about an hour and a half

later when she removed her make-up.  She testified that the spot did not get bigger

until the next day.  At about 11:00 in the morning, the spot began to get redder and

larger and became very sore.  Later that afternoon, the spot developed a knot in it.

She worked that day and the knot kept getting bigger.  The next day she explained

that the knot was substantially bigger and she was not able to complete her shift at

U.S. Dunnage due to the pain.  She went home and laid down.  During the night,

she began running fever and the redness had gone up to her ear and spread down
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her neck.  She called her mother and asked her to take her to the doctor the next

morning.  She was examined by Dr. Burt and given antibiotics.  She was given a

doctor’s excuse to be off work which she delivered to her supervisor, Marie, at

Mazzio’s, who saw her face.  On Monday, she went to the emergency room

because of a high fever of 102º.  She was given Tylenol and Ibuprofen.  She

returned to Dr. Burt’s office on Wednesday due to continued fever.  She was

admitted to the hospital and received three pints of blood.  She was discharged on

Friday, but her fever returned and she remained in bed until Monday.  On Monday,

she explained that she had red blotches all over her body and was still running a

fever.  The doctor changed her medications and she went home to bed. She

returned to see Dr. Burt on Wednesday, the 21st.  She was re-admitted to the

hospital since she had continued to lose blood and to run high fever.  She was

transferred to St. Francis Hospital in Monroe, Louisiana, on the same day.  She was

told that she had renal failure and stayed there for three and a half weeks.  She

underwent additional testing and developed a blood clot in her right leg.  She was

told she needed heart surgery due to vegetation around her valve.  She underwent

Vancomycin treatments in Crossett for approximately five weeks and ultimately

underwent heart surgery in January of 2008. 

Marie Smith testified by deposition.  She currently resides in California.  She

testified that she was the manager of the Mazzio’s Pizza in Crossett on November

6, 2007.  She recalled the events of November 6, 2007, as follows:

She [Burton] had come around the corner to let me know that she was
finished with her job tasks, and she had a piece of hair hanging on the



- 6 -Burton - F712105

left side of her face, and she had cleaned the –She said, “Ouch,
something bit me,” something along those lines, and when she put
her hand in her hair, she pulled out a little brown spider, and I saw it.

She explained that Burton killed the spider.  Burton told her that it felt like it

had stung or bit her and that she started feeling kind of funky.  She testified that

Burton was off for a couple of days and returned to work on Friday with a doctor’s

note.  At that time, she observed that Burton had a swollen spot on the left side of

her face where the spider bit her which was between the size of a golf ball and a

baseball with a big red spot in the middle of it.  She described the spider as being

brown and smaller than a dime. Smith testified that the store had closed at 9:00

p.m. and that the event occurred between nine and ten o’clock.  She was aware of

other employees having been bitten by mosquitoes, but not spiders.  

Smith testified that she had seen spiders in the restaurant on several

occasions.  She explained that after the building was sprayed each month the

problem became worse because the spiders would come out of hiding.  She would

see spiders in the office, the bathrooms, and the lobby.  She testified that the

spiders would fall from the ceiling after the restaurant had been sprayed.

On cross-examination, she testified that she left Mazzio’s on good terms.

She recalled seeing a little red spot on Burton’s face that night, but could not

confirm it was a spider bite.  She testified that the claimant had been cleaning

bathrooms and dusting plants that evening.  Smith recalled that she had seen two

small brown spiders in the ladies bathroom earlier that day.  She killed one of the

two spiders while in the ladies bathroom.  She testified that Burton put her hair up
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in a ponytail as she was walking in the door to work, but Smith did not see when she

took her hair down.   She explained that the ceiling was made of board that you

could pull down and wash off.  She testified that the spiders would either fall through

or crawl across the top of the ceiling.  

Smith admitted that she did not mention that Burton told her that she was

bitten on the face that evening in a written statement Smith had prepared.  She

testified that she knew “for certain” that there was a spider in the claimant’s hair that

night.  Smith was not aware of any other staph infections with the Mazzio’s

employees.  Smith testified that she was a “hundred percent positive she told me

she had been bitten.”   

Dr. Burt, the claimant’s treating physician, testified.  He is currently retired

from family practice but previously practiced medicine for forty-four years.  He

currently works as a consultant for Delta Counseling Associates.  He had previously

treated Burton on an unrelated condition in 2006.  He testified that Burton came to

his office on November 9, 2007, with a history of a spider bite to the left anterior

side of her chin.  She was first examined by Jamie Rent, a physician’s assistant.

He was called in to look at the lesion.  He observed enlarged lymph nodes on the

left side of the neck.  She had a large red area, without drainage.  He diagnosed her

with cellulitis and began antibiotics.  He informed Burton that if she was not better

the next day she should go to the emergency room.  He testified that the cellulitis

was in the exact spot where she reported the spider bite within 48 to 72 hours.  He

observed a little raised area in the center and extreme redness.  She was given
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intramuscular antibiotics and an oral antibiotic with directions to apply local heat and

some other modalities.  She returned to his office on November 14, 2007, after she

had received emergency treatment.  Dr. Rankin evaluated the claimant and found

her to be anemic which was related to her prior gastric bypass.  She was admitted

on November 14 to the hospital for a culture and for testing.  He testified that it was

possible that the stress of an insect bite could make her chronic anemia worse.

She subsequently developed a staph infection which Dr. Burt opined within a

reasonable degree of medical certainty was related to the spider bite, “Yes, spider

bite was the initial injury and all of the subsequent problems were a direct result of

that spider bite.”  Dr. Burt explained that she was ultimately transferred to the

hospital in Monroe, Louisiana, with a diagnosis of renal failure.  Her medical records

reflect that the bacteria of the infection damaged the heart valve ultimately leading

to a surgical replacement of the heart valve.  Dr. Burt testified that it was his opinion

within a reasonable degree of medical certainty that all of the medical complications

were a direct result of the spider bite.  

On cross-examination, Dr. Burt acknowledged that Dr. Simmons was more

knowledgeable in spiders and spider bites and that he did not dispute his opinions

about the significance of blood work as it pertains to whether there was actually

envenomation by a brown recluse spider.  He testified that on the claimant’s first

visit he did not document any evidence of an acute envenomation lesion.  He saw

cellulitis and an infection in the face that had resulted from some injury.  He
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admitted that there were common characteristics between a brown recluse bite and

MRSA infections.  He testified that the anemia was of undetermined etiology.

Respondents No. 1 rely on the report of Dr. Henry F. Simmons, Jr.  After

reviewing the medical records, the claimant’s deposition, and technical literature,

Dr. Simmons concluded that it was not possible “to conclude within a reasonable

degree of medical or toxicological certainty that Ms. Burton was bitten by a brown

recluse spider and that the bite then became infected with Staphylococcus aureus.”

He noted that the spider could not be identified as a brown recluse spider as

opposed to other common brown spiders in Arkansas.  He observed that the timing

of the claimed initial skin changes varies between her deposition and the account

of the infectious disease consultant and that certain classic symptoms were not

mentioned in the records as well as a lack of evidence of an overt break in the skin

that would have predisposed her to environmental bacteria.  Finally, he concludes

that her systemic problems were better explained by MRSA sepsis than systemic

effects of envenomation.    

Respondents No. 1 also called Donald Marq Moore, the district manager for

Mazzio’s Italian Eatery.  He testified that he was the manager of the Crossett store

for over a year.  He was contacted by Marie Smith on November 9, 2007, and

informed that the claimant told Smith that she had been bitten by a spider on her

face and that a workers’ comp claim needed to be reported.  He testified that he

was never contacted by the claimant or her family.  He explained that he was not

aware of any type of infestation, bug problem, or spider problem with the Crossett
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store.  He explained that Terminix performs routine maintenance to keep any bug

or spider problems out of the store.  He testified that the areas behind the counters

are always busy.  He testified that neither employees or customers had ever

complained to him of a spider problem or infestation at the Crossett store.  He was

never told by Marie about spiders falling out of the ceiling.  He was not aware of any

outbreaks of any type of staph infections in the store. 

   FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on November 6,

2007.

3. The claimant earned an average weekly wage of $216.36 and if the

claim is found to be compensable, the applicable compensation rate

for temporary total disability benefits is $144.00 and for permanent

partial disability benefits is $144.00.

4. The claimant has proven by a preponderance of the evidence that she

sustained a compensable injury on November 6, 2007, when she was

bitten by a spider while performing employment services at Mazzio’s

Pizza.

5. The claimant has proven by a preponderance of the evidence that the

medical treatment provided by Dr. Burt, the Ashley County Medical

Center, the St. Francis Medical Center, and the St. Vincent System
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were reasonable and necessary medical treatment related to work-

related injury of November 6, 2007.

6. The claimant has proven by a preponderance of the evidence that she

is entitled to medical benefits and temporary total disability benefits

from November 6, 2007, until March 15, 2008.   

7. Respondents No. 1 have controverted claimant’s entitlement to

medical benefits and temporary total disability benefits.

8. Claimant is entitled to a twenty-five percent (25%) statutory attorney’s

fee on the indemnity benefits awarded herein, one-half to be paid by

the respondents and one-half to be withheld from the claimant’s

award of benefits.

 DISCUSSION

I. COMPENSABILITY

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”:

(i) (a)n accidental injury causing internal or external physical harm to
the body or accident injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
course of employment and which requires medical services or results
in disability or death.  An injury is “accidental” only if it is caused by a
specific incident and is identifiable by time and place of occurrence;
(ii) An injury causing internal or external physical harm to the body
and arising out of and in the course of employment if it is not caused
by a specific incident or is not identifiable by time and place of
occurrence, if the injury is: (a) Caused by rapid repetitive motion . . .
(v) A hernia as set out in § 11-9-523.

A compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D)(Repl. 2002). Claimant’s
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burden of proof shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-

102(4)(E)(i).  If claimant fails to establish by a preponderance of the evidence any

of the requirements for establishing the compensability of the injury alleged, he fails

to establish the compensability of the claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Brotherton v. White River Area Agency, ___ Ark. App. ___,

___S.W.3d ____(Dec.14, 2005); Morelock v. Kearney Company, 48 Ark. App. 227,

894 S.W.2d 603 (1995).  The Commission may accept or reject medical opinions

and determine their medical soundness and probative force.  Id.  It is important to

note that the claimant’s testimony is never considered uncontroverted.  Lambert v.

Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).

The Full Commission has held that in order to establish compensability of an

injury, a claimant must satisfy all the requirements set forth in Ark. Code Ann. § 11-

9-102 as amended by Act 796. Jerry D. Reed v. ConAgra Frozen Foods, Full

Commission Opinion filed Feb. 2, 1995 (E317744). When a claimant alleges that

he sustained an injury as a result of a specific incident, identifiable by time and

place of occurrence, he must prove by a preponderance of the evidence (1) the
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injury arose out of and in the course of his employment and (2) the injury caused

internal or external harm to the body which required medical services or resulted in

disability or death. See Ark. Code Ann. § 11-9-102(4)(A)(i) and § 11-9-102(4)(E)(i)

(Repl. 2002). He must also prove (3) that the injury was caused by a specific

incident and is identifiable by time and place of occurrence. See Ark. Code Ann. §

11-9-102(4)(A)(i). Moreover, the claimant must establish (4) that the compensable

injury is supported by ‘objective findings' as defined in § 11-9-102(16).  Ark. Code

Ann. § 11-9-102(4)(D); Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40

S.W.3d 760 (2001). Medical opinions addressing compensability must be stated

within a reasonable degree of medical certainty. Crudup v. Regal Ware, Inc., 31 Ark.

App. 804, 20 S.W.3d 900 (2000). If the claimant fails to establish by a

preponderance of the credible evidence any of the requirements for establishing the

compensability of the injury, he fails to establish the compensability of the claim,

and compensation must be denied. Jerry D. Reed, supra.

Medical opinions addressing compensability must be stated within a

reasonable degree of medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl.

1996). The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case. We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive. We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
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existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark.App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark.App. 275, 950 S.W.2d 472 (1997) and

Aeroquip, Inc. v. Tilley, 59 Ark.App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty. 

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard ); Crudup v. Regal Ware, Inc. , 3341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra
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Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities).

Conjecture and speculation, even if plausible, cannot take the place of proof.

Ark. Dept. of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991); Dena

Construction Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1970); Arkansas

Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

In the present matter, I find that claimant has proven by a preponderance of

the evidence that she suffered a compensable injury during the scope and course

of her employment.  The claimant credibly testified that after cleaning the bathrooms

and plants at the end of her shift, she was bit in the face by a spider which was in

her hair.  Marie Smith, the claimant’s manager, corroborated the claimant’s

testimony.  Smith testified that she saw the spider, heard the claimant exclaim that

she had been bit, and watched the claimant kill the spider.  Both the claimant and

Smith testified that over the next two days, the claimant’s face became swollen at

exactly the same spot where the spider bit her on the cheek. 

The medical records also corroborate the claimant’s testimony.  Dr. Burt

testified that he initially diagnosed the claimant with cellulitis with redness and

infection and an enlarged lymph node, which was consistent with the claimant’s

history of being bitten by a spider.  He opined that it was his opinion to a reasonable

degree of medical certainty that all of the claimant’s medical problems ( the cellulitis,

MRSA infection, infection of her heart valve, and the heart valve surgery) arose from

and were caused by the spider bite.  He observed that the staph infection occurred
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at the exact site where the spider bite had been documented.  He noted that the fact

that the claimant developed cellulitis at the same site indicated that there was a

break in the skin which allowed the infection to occur.  

In Gerber v. McDonald, 15 Ark. App. 226, 691 S.W.2d 879 (1985), the

Arkansas Court of Appeals held that a spider bite case was compensable in a case

which is on all fours with the case at hand.  In Gerber, the claimant felt a sting on

her leg while working in a food processing plant.  The Court noted that the insect

bite was a natural and probable consequence or incident of the employment that

was the cause of the employee’s disability.  The Court further noted that the medical

evidence was of such character that the Commission would reasonably have

concluded that the insect bite aggravated, accelerated or combined with the

employee’s preexisting disease to produce her disability for which compensation

was sought.  As in Gerber, an insect bite occurring in a business which serves food

involves a risk distinctly associated with that employment.  The undisputed evidence

was that Mazzio’s had the restaurant treated by Terminix for bugs and insects on

a monthly basis.  The manager testified that insects and spiders were often seen

more frequently after the spraying occurred.  The evidence further established the

presence of two similar spiders in the ladies bathroom area on the day the incident

occurred.  The claimant found the spider in her hair immediately after she had been

cleaning the ladies’ bathroom. The evidence in the instant case establishes that the

spider bite was a natural and probable consequence or incident of the claimant’s

employment which was the cause of her disability. Id.  
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In Reeves v. Actronix, Full Commission Opinion filed August 29, 2005

(F205463), the Commission found an injury caused by a spider bite while at work

compensable where the claimant felt something bite her while sitting at her desk

and immediately informed her supervisor who saw a red spot at the site of the bite.

In addition, the claimant’s physician conclusively opined that the claimant’s injury

was the result of a brown recluse spider bite.  In Green v. City of Little Rock, Full

Commission Opinion filed June 29, 2006 (F503061), the Commission found that the

claimant failed to prove a compensable injury caused by a spider bite.  In Green, the

Commission distinguished the case from Reeves on the basis that Green did not

feel a bite, did not see a spider about his person, and did not testify to seeing a

spider in or around his gear.  

Based on the credible evidence, I find that this case is more akin to the

Reeves case than the Green case.  In this case, the claimant and her manager both

saw the spider.  The manager testified that the claimant exclaimed that she had

been bit and observed a red spot on the claimant’s face in the location of where the

spider had been.  Medical records reflect that the claimant’s symptoms were

consistent with a spider bite.  Her treating physician opined within a reasonable

degree of certainty that the claimant’s problems were a direct result of the spider

bite. 

Respondents No. 1 rely on the report of Dr. Henry Simmons to argue that the

claimant’s blood work, lab tests, and clinical presentation were not consistent with

envenomation or any type of secondary infection related to a bite.  However, I find
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the testimony and medical opinion of claimant’s treating physicians more persuasive

than the written report of Dr. Simmons based on a review of medical reports

provided to him without the benefit of an examination of the claimant.  As noted by

Dr. Burt, while Dr. Simmons may be a recognized expert on spiders, the claimant

does not have to prove that she was bit by a brown recluse -- only that she was bit

by a spider at work.  Moreover, the medical records clearly establish that claimant

underwent extensive medical treatment for infections which originated at the site of

the spider bite, including cellulitis with lymph node enlargement and bacterial

infection and ultimately the MRSA (staph) infection which resulted in renal failure

and damage to her heart valve.

Finally, respondents No. 1 contend that the claimant’s employment did not

place her at a greater risk than the general public therefore is not a compensable

injury.  An injury is deemed to arise out of the employment under the positional risk

doctrine, if it is one that would not have occurred but for the fact that the conditions

and obligations of the employment placed the employee in the position where the

injury occurred.  Kendrick v. Peel, Eddy & Gibbons Law Firm, 32 Ark. App. 29, 795

S.W.2d 365(1990).  The positional risk doctrine is implicated in circumstances

where an employee is injured by a neutral risk to which she is exposed due to the

conditions and obligations of her employment.  Id.  A neutral risk means that the risk

which caused the injury was neither personal to the claimant nor distinctly

associated with the employment.  Diffenbaugh Industries & Travelers Ins. Co. v.

Angus, 313 Ark. 100, 852 S.W.2d 804 (1993).   Respondents No. 1 contend that



- 19 -Burton - F712105

both the risk of being bitten by a spider and the risk of obtaining an MRSA (staph)

infection are both things to which the general public is exposed.  They point to the

fact that neither the claimant nor Dr. Burt could identify when the MRSA first showed

up in the claimant’s system or could identify a break in the skin.  However, Dr. Burt

testified that the claimant’s cellulitis at the exact site of the spider bite was indicative

of a break in the skin.  Moreover, the timing and location of claimant’s symptoms of

infection which developed within hours and days of the work incident are clearly

corroborated by the medical records in this case.  Dr. Burt further testified that

during his examination, he did not become aware of any other skin problems which

would have made the claimant susceptible to the staph infection.  In his report dated

February 15, 2008, Dr. Burt noted that the infections control team from Ashley

Memorial Hospital in Crossett reviewed the claimant’s chart and determined that the

staph infection was not a hospital acquired infection.  Therefore, he concluded both

in his reports and in his live testimony that to a reasonable degree of medical

certainty that the subsequent infections arose from and were caused by the spider

bite.

Ark. Code Ann. § 11-5-508 provides that the employer shall promptly provide

for an injured employee such medical treatment as may be reasonably necessary

for the compensable injury.  Based on the medical evidence, I find that respondents

No. 1 are responsible for the medical treatment incurred by the claimant for the

treatment of her spider bite injury and the related subsequent infections from

November 6, 2007, until March 15, 2008.  The claimant is also entitled to temporary
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total disability benefits for the time she missed from work as a result of her medical

treatment from November 6, 2007, until March 15, 2008, the date she was released

by Dr. Watkins.

AWARD

The respondents are hereby directed and ordered to pay benefits and

attorney’s fees in accordance with the findings of fact and conclusions of law set

forth herein.  All accrued sums shall be paid in a lump sum without discount, and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§ 11-9-809.  See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________
BARBARA WEBB
Administrative Law Judge


