
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NUMBER F704714

TODD M. BURGESS, EMPLOYEE CLAIMANT

LANNY FORD, INDIVIDUALLY, AND D/B/A
FORD BROTHERS TRUCKING, LLC,
UNINSURED EMPLOYER(S) RESPONDENT

OPINION FILED APRIL 25, 2008

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Hope, Hempstead County, Arkansas.

The claimant was represented by HONORABLE STEVEN R. MCNEELY,
Attorney at Law, Little Rock, Arkansas.

The respondents were represented by HONORABLE NELSON V.
SHAW, Attorney at Law, Texarkana, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

February 7, 2008, in Hope, Arkansas.  A Prehearing Order was

entered in this case on November 6, 2007.  This Prehearing

Order set out the stipulations offered by the parties and

outlined the issues to be litigated and resolved at the

present time.  A copy of this Prehearing Order was made

Commission’s Exhibit No. 1 to the hearing record.  

The following stipulations were submitted by the

parties in the Prehearing Order or at the start of the

hearing and are hereby accepted:

1. The Workers’ Compensation Commission has exclusive

original jurisdiction to determine the facts that

determine proper jurisdiction of this claim.
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2. The claimant was hired as an employee in October

2006.

3. The relationship of employer and employee existed

on or about April 13, 2007; April 18, 2007; and

April 23, 2007.

4. The claimant was a truck driver and earned $.60

per loaded mile driven.

5. The claimant’s average weekly wage was $587.00,

which yields a temporary total disability

compensation rate of $387.00 and a permanent

partial disability compensation rate of $290.00 if

this claimant is entitled to benefits under the

Arkansas Workers’ Compensation Law.

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Compensability.

2. TTD.

3. Medical treatment.

4. Average weekly wage (resolved T. 5).

5. Subrogation under 11-9-410 (withdrawn T. 55).
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6. The respondent employer should be fined under 11-

9-406.

Respondent:

1. Whether the employment in this case is subject to

the Arkansas Workers’ Compensation Law, (i.e.

whether the employer had at least three

employees).

2. Whether this claim is compensable.

3. Whether the claimant is entitled to TTD, medical

expenses, and attorney’s fees.

4. Whether Lanny Ford can be individually liable for

any injury sustained by an employee of Ford

Brothers Trucking, LLC, (withdrawn by claimant T.

7).

5. Credit to respondents for credit card payments.

The record consists of the February 7, 2008, hearing

transcript and the exhibits contained therein.  In addition,

I have blue-backed to designate as part of the record Mr.

Shaw’s Brief filed on March 5, 2008; Mr. McNeely’s Brief

filed on March 13, 2008; and the Prehearing Questionnaire

which I mailed to the parties on October 4, 2007. 
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DISCUSSION

The respondent employer, Ford Brothers Trucking, LLC,

employed the claimant, Todd Burgess, to drive a cattle truck

from October 2006 until Mr. Burgess experienced back

problems and could no longer drive in April of 2007.  Mr.

Burgess testified at the hearing that he slipped on ice and

cow manure and sustained a back injury on the trailer

delivering a load of cattle to Bootleg, Texas, on April 13,

2007.  Mr. Burgess testified that he aggravated his

condition unloading cattle in San Angelo, Texas, on April

24, 2007.  Mr. Burgess seeks workers’ compensation benefits

for his back injury.

 Lanny Ford, the sole stockholder and dispatcher for

Ford Brothers Trucking, testified that he first learned that

Mr. Burgess was claiming a work-related injury when Mr. Ford

received a Form AR-C.  Ford Brothers Trucking contends that

Mr. Burgess did not sustain a work-related injury as he

contends, that Mr. Burgess did not give timely notice of any

alleged work injury, and that Ford Brothers Trucking does

not have three employees so as to be subject to the

provisions of the Arkansas Workers’ Compensation Law. 
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  Issue: Does Ford Brothers Trucking Have At Least Three
Employees So As To Be Subject To The Provisions Of The
Arkansas Workers’ Compensation Law?

The claimant must prove by a preponderance of the

evidence that the respondent employed the requisite number

of employees to be covered by the Arkansas Workers'

Compensation Law.  Under the current law, an injured worker

must generally establish that the respondent regularly

employed three or more employees.  Ark. Code Ann. § 11-9-

102(11)(A)(Supp. 2003). 

As construed by the Arkansas Supreme Court, the phrase

"regularly employs" is not synonymous with "constancy."

Wallace v. Wells, 221 Ark. 750, 255 S.W.2d 970 (1953);

Aerial Crop Care, Inc. v. Landry, 235 Ark. 406, 306 S.W.2d

185 (1962).  Instead, it is sufficient if the demands of the

business are such that the requisite number of workers are

regularly employed, although some or all of the workers may

be employed only periodically.  In this regard, the Arkansas

Supreme Court quoted the following language from Mobile

Liners v. McConnell, 220 Ala. 562, 126 So. 626:

     The word ‘regularly’ is not synonymous with
     ‘constancy.’  There are businesses of importance
     which employ numbers of men regularly, who employ
     none of them continuously.  And a number of
     businesses, as this, will require a large number
     of employees, nearly all or a large number of whom
     are employees only periodically, for the reason
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     that the needs of the business require their
     services only at intervals or periods, whenever
     the business is in active operation.

In the present case, Ford Brothers Trucking, LLC, owned

one cattle truck.  Lanny Ford was the sole owner of the

corporation’s stock, and he scheduled business for the

truck.  Todd Burgess testified that he was a full-time

driver of the truck.  There is no dispute between the

parties in their post-hearing briefs that Lanny Ford and

Todd Burgess were two employees of Ford Brothers Trucking

within the definition of “employee” in Arkansas Code

Annotated Section 11-9-102(9)(A).

The claimant contends that Melony Ford, Lanny Ford’s

wife, was also an employee of Ford Brothers Trucking, LLC. 

Melony Ford performs valuable services for the corporation

such as keeping financial records for Ford Brothers

Trucking, signing checks, making appropriate withholdings,

and preparing tax records.  

However, Melony Ford was not a stockholder of the

corporation.  She was not paid a salary or other

compensation by the corporation, and she could not be said

to share through marriage in her husband’s corporation’s

profits for 2006 because the company reported a loss (not a

profit) in 2006.  With no evidence that Melony Ford was paid
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for her services or working under a contract of employment,

I find that she was not an employee of Ford Brothers

Trucking, LLC, simply because she performed voluntary

services for her husband’s corporation.  I note that the

Commission reached the same conclusion on very similar facts

in Stewart v. Cosby-Parsons Quarter Horse Ranch, 269 Ark.

866, 601 S.W.2d 590 (Ark. App. 1980).  The only factual

distinction of note is that the alleged employee performing

voluntary services in Stewart was the wife of a partner in a

partnership.  Here, Melony Ford was the wife of the sole

shareholder of a limited liability corporation.  I find that

Melony Ford’s voluntary services in the present case, like

the wife’s voluntary services in Stewart, did not render her

an employee within the meaning of th Arkansas Code Annotated

Section 11-9-102(9)(A).

The claimant also contends that Jeff Langford was a

third employee regularly employed by Ford Brothers Trucking

which would render Ford Brothers Trucking an employer

subject to the provisions of the Arkansas Workers’

Compensation Law.  The evidence establishes that Jeff

Langford drove the cattle truck before Ford Brothers

Trucking hired Todd Burgess in October of 2006, and Jeff

Langford drove the truck after Todd Burgess became too ill
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to drive any longer in April of 2007.  While Mr. Burgess was

the regular driver for Ford Brothers Trucking between

October of 2006 and April of 2007, Jeff Langston was

regularly employed by F & F Cattle Company, Inc., another of

Lanny Ford’s businesses.  While Mr. Burgess was the regular

driver for Ford Brothers Trucking, Jeff Langford drove/rode

in the Ford Brothers’ cattle truck on two occassions: (1) on

October 16 and 19, 2006, Mr. Langford rode with Mr. Burgess

to train Mr. Burgess, and (2) on January 23, 2007, Mr.

Langford drove the truck when Mr. Burgess was unavailable.

I find that Jeff Langston was not regularly employed

between October of 2006 and April of 2007 by Ford Brothers

Trucking where his only services paid by the corporation

were for his initial training of Mr. Burgess and his

filling-in for Mr. Burgess on one occasion before Mr.

Burgess got hurt.  Specifically, I find that Mr. Langston’s

employment by Ford Brothers Trucking during the relevant

period was too irregular and of insufficient duration for

him to be considered “regularly” employed by Ford Brothers

Trucking during the period that Ford Brothers Trucking

employed Todd Burgess as a truck driver.  

I note that the Court of Appeals reached a similar

conclusion in Stewart v. Cosby-Parsons Quarter Horse Ranch,
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supra., with regard to a farm hand who was regularly

employed to work on a farm but was occasionally called upon

to do odd jobs at a quarter horse ranch.  

In addition to the coverage issue identified in the

Prehearing Order recited at the start of the hearing, (i.e.,

whether Ford Brothers Trucking, LLC, had three employees,)

the respondents’ post-hearing brief also argues in part that

Ford Brothers Trucking’s cattle hauling business is

“agricultural farm labor” excluded from workers’

compensation coverage under Arkansas Code Annotated Section

11-9-102(11)(A)(iii).  The claimant’s post-hearing brief

states that another driver with his own rig, Jeff Lee, sub-

contracted some of the loads between October of 2006 and

April of 2007.  In this regard, Arkansas Code Annotated

Section 11-9-102(11)(C) provides that employment means

“Every employment in which one (1) or more employees are

employed by a contractor who subcontracts any part of his or

her contract....”

To the extent that the post-hearing briefs may seek to

add issues of the applicability of Arkansas Code Annotated

Section 11-9-102(11)(A)(iii) and/or 11-9-102(11)(C) to the

coverage issue presented at the hearing in this claim, I

find that these new legal issues were not raised in the
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prehearing conference, in the time between the prehearing

conference and the hearing, or during the hearing.  The only

coverage issue identified in the Prehearing Order was

whether or not the employer had at least three employees.  I

find that the subcontractor and agricultural farm labor

topics discussed in the post-hearing briefs raise issues of

law and fact that were not timely raised during the course

of the prehearing process and were therefore not properly

developed at the hearing.  

The Prehearing Questionaire which I mailed to both

attorneys on October 4, 2007, states in part under “ISSUES

TO BE LITIGATED” that “Issues or defenses not timely raised

in the prehearing process will be deemed waived.”  I

therefore find under the circumstances that the possible

subcontractor and agricultural farm labor issues raised for

the first time in the post-hearing briefs were not timely

raised and are hereby deemed waived.

However, because the preponderance of the evidence

establishes that the respondent employer did not regularly   

employ three employees, I find that the employer and

employee in this case are not subject to the provisions of

the Arkansas Workers’ Compensation Law as provided by

Arkansas Code Annotated Section 11-9-103.  Because the
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employer and employee named in this claim are not subject to

the provisions of the Arkansas Workers’ Compensation Law, I

find the remaining issues identified by the parties in the

Prehearing Order are moot.     

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Workers’ Compensation Commission has exclusive

original jurisdiction to determine the facts that

determine proper jurisdiction of this claim.

2. The claimant was hired as an employee in October

2006.

3. The relationship of employer and employee existed

on or about April 13, 2007; April 18, 2007; and

April 23, 2007.

4. The claimant was a truck driver and earned $.60

per loaded mile driven.

5. The claimant’s average weekly wage was $587.00,

which yields a temporary total disability

compensation rate of $387.00 and a permanent

partial disability compensation rate of $290.00 if

this claimant is entitled to benefits under the

Arkansas Workers’ Compensation Law.

6. The preponderance of the evidence in the record

establishes that Ford Brothers Trucking did not
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have three employees regularly employed in the

course of its business.  I therefore find that

Ford Brothers Trucking, LLC, is not subject to the

provisions of the Arkansas Workers’ Compensation

Law. 

ORDER

For the reasons discussed herein, this claim for

workers’ compensation benefits under the Arkansas Workers’

Compensation Law must be, and hereby is, respectfully

denied.

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


