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Hearing conducted before Administrative Law Judge S. Dale Douthit in Little Rock,

Pulaski County, Arkansas.

Claimant was represented by Mr. Scott J. Lancaster, Attorney at Law, Little Rock,

Arkansas.

Respondent No. 1 was represented by Ms. Carol Lockard Worley, Attorney at Law,

Little Rock, Arkansas.

Respondent No. 2 was represented by Mr. David Pake, Attorney at Law, Little Rock,

Arkansas.

STATEMENT OF THE CASE

On September 17, 2008, the above captioned claim came on for a hearing in

Little Rock, Arkansas.  A prehearing conference was conducted on August 5, 2008,

and a Prehearing Order was filed on that same date.  A copy of the Prehearing Order

was marked as Commission Exhibit “1” and made a part of the record herein without

objection, subject to any modifications made at the full hearing.
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The parties stipulated to the following at the September 17, 2008, full hearing:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) If it is determined the decedent was an employee under the

Arkansas Workers’ Compensation Act, compensation rates would

be $223.00 per week for temporary total disability and $167.00

per week for permanent partial disability.

3) Rhonda Buckner was the decedent’s spouse at the time of his

death.

4) At the time of Cecil Buckner’s death, he and Rhonda Buckner

were incarcerated by the Arkansas Department of Corrections.

5) At the time of Cecil Buckner’s death, he was performing work

release services for the respondent, U-Pull It Auto Parts, when he

was fatally injured by a forklift owned and operated by

Respondent No. 1.

The parties agreed at the full hearing to litigate the following issues:

1) Whether the decedent, Cecil Buckner, was an employee pursuant

to the Arkansas Workers’ Compensation Act at the time of his

death.

2) If the decedent was an employee, whether Rhonda Buckner

would be entitled to dependent benefits.

At the full hearing, the claimant contended that at the time of the accident

which result in the death of Cecil Buckner, that Mr. Buckner was performing services

for the respondent as a work release inmate incarcerated by the Arkansas Department

of Corrections.  The claimant contends that Mr. Buckner was excluded from the
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definition of employee as defined by A.C.A. § 11-9-102(9)(A).  That claimant’s estate

is seeking a ruling from the Arkansas Workers’ Compensation Commission as to

compensability and as to the decedent’s widow’s entitlement to death benefits.  The

claimant contends that respondents’ estoppel argument is without merit.  

At the full hearing, the respondents contended that they have been provided no

documentation indicating any dependency or death benefit entitlement associated with

this claim.  Respondents contend that claimant’s spouse, Rhonda Buckner, was

incarcerated at the time of claimant’s death and that she was not wholly or partially

dependent upon him for support at that time.  Respondents contend that the decedent

was an employee under the Arkansas Workers’ Compensation Act.  Respondents

specifically contend that the claimant was not required to perform the work, nor was

he performing work for any governmental entity as indicated under A.C.A. § 11-9-

102(9)(A).  Therefore, respondents contend that claimant would not be excluded as an

employee pursuant to A.C.A. § 11-9-102(9)(A).  Respondents contended with regard

to dependency that no death benefits have been paid with regard to this matter except

funeral expenses.  Respondents contend no indemnity benefits were paid; however,

respondents contend funeral expenses were paid in the amount of $6,000.00 and

$500.00 was paid to the Special Funds by the insurance carrier.  Respondents contend

that since the claimant’s estate has accepted the $6,000.00, claimant has chosen its
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forum in which to proceed in this matter.  The estate has chosen the Arkansas

Workers’ Compensation forum and therefore the Arkansas Workers’ Compensation

Commission would be the exclusive remedy under A.C.A. § 11-9-105 and therefore

claimant’s estate should be estopped from arguing jurisdiction.  

Respondent No. 2, the Death & Permanent Total Disability Trust Fund, has

deferred to the outcome of litigation in this matter.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports, documents,

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are hereby made in accordance with A.C.A.

§ 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The decedent, Cecil Buckner, was an employee of U-Pull It Auto

Parts, Inc. within the definition of the Arkansas Workers’

Compensation Act, A.C.A. § 11-9-102, at the time of the

compensable event which lead to his death.  I specifically find

that the decedent, Cecil Buckner, was not excluded from the

definition of employee as defined by the Arkansas Workers’

Compensation Act as alleged by the claimant’s estate under

A.C.A. § 11-9-102(9)(A).  I find that the claimant was not
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required to perform work for a municipality or county or the State

or federal government.  Therefore, the claimant was an employee

within the compass of the Arkansas Workers’ Compensation Act

at the time of his injury/death.

4) The decedent’s widow, Rhonda Buckner, has failed to prove by a

preponderance of the evidence that she would be entitled to

dependent benefits.  I specifically find that the decedent’s widow,

Rhonda Buckner, was not “wholly and actually dependent” upon

the decedent at the time of the decedant’s injury.  (A.C.A. § 11-9-

527(c)(h)).

DISCUSSION

The facts in this matter are virtually undisputed.  The decedent, Mr. Cecil

Buckner, was an inmate of the Arkansas Department of Corrections at the time of his

death.  The decedent was working in a work release program for U-Pull It Auto Parts,

Inc. on August 22, 2007, while still an inmate at the Arkansas Department of

Corrections.

While working at U-Pull It Auto Parts, Inc., the decedent was fatally injured by

a forklift owned and operated by Respondent No. 1.  It was also undisputed that at the

time of the decedent’s death, he was legally married to Ms. Rhonda Buckner.  The

parties have stipulated that at the time of the decedent’s injury and death, Ms. Buckner

was also incarcerated with the Arkansas Department of Corrections.

The first issue to be determined is whether the decedent was an employee under

the definition of employee within the Arkansas Workers’ Compensation Act at the
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time of his death for U-Pull It Auto Parts, Inc.  I find that the evidence contained in

the record herein undoubtedly shows that the decedent was an employee as defined by

the Arkansas Workers’ Compensation Act at the time of his injury/death. 

Respondents argue that the claimant should be excluded from the definition of

employee because the claimant was incarcerated at the time of his death.  Respondents

rely on A.C.A. § 11-9-102(9)(A) which states in part, “excluding one who is required

to perform work for a municipality or county or the state or the federal government

upon having been convicted of a criminal offense while incarcerated.”  I do not find

that the decedent should be excluded from the definition of employee simply because

he was incarcerated at the time of his death.  Clearly, the claimant was not working for

a municipality or county or state or federal government at the time of his death.  I also

specifically find that the claimant was not required to perform the work at U-Pull It

Auto Parts, Inc.  The evidence shows that the decedent voluntarily participated in the

work release program that enabled him to earn $8.00 per hour.  I find that the claimant

was an “employee” for U-Pull It Auto Parts, Inc. at the time of his fatal compensable

injury.

The decedent’s widow, Ms. Rhonda Buckner, alleges entitlement to

compensation pursuant to A.C.A. § 11-9-527.  It is undisputed that Ms. Buckner is the

surviving widow of the decedent.  However, A.C.A. § 11-9-527 requires two things be
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shown in order for a surviving widow to receive death benefits.  The first is that the

widow was “wholly and actually dependent” upon the decedent.  The second

requirement under A.C.A. § 11-9-527 for the widow to be entitled to death benefits is

that she was wholly and actually dependent upon the decedent at “the time of the

injury.” (A.C.A. § 11-9-527(h)).  Arkansas Code Annotated § 11-9-527(h) specifically

states, “All questions of dependency shall be determined as of the time of the injury.” 

In the case at hand, it is clear to this examiner that the widow, Ms. Rhonda Buckner,

was not wholly and actually dependent upon the decedent at the time of the injury.

At the time of the decedent’s injury, Ms. Buckner was incarcerated by the

Arkansas Department of Corrections.  I find that she could not have been and was not

wholly and actually dependent upon the decedent at the time of the injury but rather

was wholly and actually dependent upon the Arkansas Department of Corrections.

Arkansas Code Annotated § 11-9-527 states that a widow shall establish in fact some

dependency on the deceased employee before she will be entitled to benefits as

provided in this section. I find that the widow, Ms. Rhonda Buckner, failed to

establish any dependency upon the decedent at the time of his injury/death.  Therefore,

I find that the widow, Ms. Rhonda Buckner, has failed to prove by a preponderance of

the evidence entitlement to dependent death benefits.
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ORDER

The decedent, Cecil Buckner, was an employee within the meaning of the

Arkansas Workers’ Compensation Act at the time of his injury/death.  The decedent’s

widow, Ms. Rhonda Buckner, has failed to prove by a preponderance of the evidence

that she is entitled to dependent death benefits pursuant to A.C.A. § 11-9-527, as she

was not wholly and actually dependent upon the decedent at the time of his injury.  

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


