
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F700346

NICHOLAS BRANDT, Employee  CLAIMANT

GENERAL MECHANICAL CONTRACTORS, INC., Employer  RESPONDENT

COMMERCE & INDUSTRY INSURANCE COMPANY, Carrier RESPONDENT

OPINION FILED DECEMBER 18, 2008

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by MELISSA WOOD, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On November 19, 2008, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on September 3, 2008,

and a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The claimant sustained a compensable injury to his low back on January 3,

2007.

4.   The claimant was earning an average weekly wage of $737.06 which would

entitle him to total disability benefits at the rate of $492.00 per week and permanent partial

disability benefits at the rate of $368.00 per week.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.   Claimant’s entitlement to surgery as recommended by Dr. Raben and payment

of temporary total disability benefits.

2.   Attorney fee.

Following the claimant’s request for a hearing, the respondent sent claimant to Dr.

Blankenship for a second opinion.  Dr. Blankenship recommended treatment which did not

include surgery.  Dr. Raben has subsequently agreed to treat claimant without surgery for

the time being.   As a result, claimant’s entitlement to additional medical treatment from Dr.

Raben is no longer an issue.  In addition, the respondent also made a lump sum payment

of temporary total disability benefits for the period  December 18, 2007 through September

16, 2008.   Respondent also paid an attorney fee on that lump sum of temporary total

disability benefits even though it contends it did not controvert claimant’s entitlement to

those benefits.  Respondent continues to pay claimant temporary total disability benefits,

but has not paid an attorney fee on temporary total disability benefits subsequent to

September 16, 2008.  Claimant’s attorney contends that she is entitled to a fee on those

benefits and this is the sole issue for consideration at this time.

The claimant contends that respondent controverted his entitlement to all temporary

total disability benefits; therefore, his attorney is entitled to a fee on all disability benefits

subsequent to September 16, 2008. 

The respondent contends that it did not controvert claimant’s entitlement to

temporary total disability benefits, but instead was investigating the claim after claimant

had been released by his primary treating physician.   Although respondent paid an

attorney fee on the lump sum temporary total disability benefits between December 18,

2007 and September 16, 2008, it did so voluntarily, not because it controverted claimant’s

entitlement to those benefits.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the
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testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on September 3, 2008, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.   Respondent has controverted claimant’s entitlement to temporary total disability

benefits; therefore, respondent is liable for an attorney fee on all temporary total disability

benefits subsequent to September 16, 2008.     

FACTUAL BACKGROUND

The claimant is a 30-year-old man who performed various construction jobs for the

respondent.  Claimant suffered a compensable injury to his back while moving an eight-

inch cast iron pipe on January 3, 2007.  Claimant initially received medical treatment from

Mediserve Walk-In Clinic where he was diagnosed as suffering from low back pain/lumbar

strain.  X-rays of the claimant’s lumbar spine were taken and he was prescribed

medication, work restrictions, and an MRI was scheduled.  An MRI scan was performed

on January 8, 2007 revealing degenerative disc disease and an annular tear at L4-5 with

no evidence of nerve root impingement.  A medical report from the Mediserve Clinic dated

January 9, 2007 indicated that claimant should continue with his medication, undergo

physical therapy, and remain off work.

On February 16, 2007 claimant was evaluated by Dr. Berestnev.  Dr. Berestnev

diagnosed claimant’s condition as a lumbar strain with sacroilitis.  Dr. Berestnev treated

claimant with medication, an injection, and stretching exercises.  In addition, Dr. Berestnev

also placed a 20-pound lifting restriction on the claimant.
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On February 23, 2007 claimant was seen by Dr. Standefer at the request of the

respondent.  Dr. Standefer reviewed claimant’s January 2007 MRI scan and compared it

to an MRI scan which was performed in 2004 following a work related injury in Colorado.

Dr. Standefer noted that the findings on the MRI scans were virtually identical with the

exception that there appeared to be a more prominent annular tear at the L4-5 level.  Dr.

Standefer indicated that there was no obvious surgical problem, but instead indicated that

claimant’s sacroiliac joint might be the source of his symptoms.  As a result, Dr. Standefer

ordered a bone scan and routine lumbar spine films with special attention to the sacroiliac

joint.  Dr. Standefer also took the claimant off work.

In a report dated March 20, 2007 Dr. Standefer noted that the bone scan results

were normal.  He also noted that claimant suffered from tenderness in the sacroiliac joint.

He recommended that claimant undergo a series of epidural steroid injections to be

performed by Dr. Swicegood.

The medical records indicate that claimant underwent a series of injections by Dr.

Swicegood with limited results.  In his report of July 2, 2007 Dr. Swicegood was

considering the possibility of a discogram and a possible IDET procedure.  Claimant

underwent the IDET procedure on September 21, 2007 and underwent physical therapy

after that procedure.

In a report dated December 17, 2007 Dr. Swicegood indicated that claimant was 60

percent better.  He also suggested aptitude testing to consider retraining claimant for other

employment.  Finally, he  recommended that claimant be weaned from his medication over

the next 90 days or he could be referred to someone who offered chronic pain care.  Dr.

Swicegood went on to indicate that claimant was maximally improved with respect to his

treatment, but he also indicated that claimant should follow up in three months.

Following claimant’s release by Dr. Swicegood respondent made an appointment

for claimant to be evaluated by Dr. Berestnev for an impairment evaluation.  This
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evaluation occurred on January 22, 2008 at which time Dr. Berestnev assigned the

claimant a permanent physical impairment rating in an amount equal to 5% to the body as

a whole.

After claimant’s release by Dr. Swicegood and before his evaluation by Dr.

Berestnev the claimant filed for a change of physician to Dr. Raben.  A change of physician

order to Dr. Raben was entered by the Commission on January 31, 2008.  Claimant was

initially evaluated by Dr. Raben on February 18, 2008 at which time Dr. Raben ordered a

discography.  Dr. Raben also referred claimant for treatment of pain management and took

claimant off work.  According to Dr. Raben’s report of April 15, 2008, the discography

revealed disc derangement at the L5-S1 and L4-5 levels.  As a result, Dr. Raben

recommended that claimant undergo a fusion procedure.

Based upon Dr. Raben’s findings and his opinion that claimant should be off work

claimant requested additional medical treatment and additional temporary total disability

benefits.  When this request was denied claimant filed a pre-hearing questionnaire dated

July 24, 2008 requesting additional medical treatment and temporary total disability

benefits.

After Dr. Raben’s recommendation of surgery respondent sent claimant to Dr.

Blankenship for an independent medical evaluation.  This evaluation occurred on August

19, 2008.   Dr. Blankenship reviewed claimant’s MRI scans as well as the diskogram of

April 15, 2008.  It was Dr. Blankenship’s opinion that claimant’s complaints were consistent

with a zygapophyseal joint as opposed to a discogenic etiology.  He also noted that

claimant was deconditioned.  Dr. Blankenship recommended that claimant undergo

injections from Dr. Cannon at the L4-5 Z-joint.  He also recommended aggressive physical

therapy and indicated that claimant was not at maximum medical improvement.  Dr.

Blankenship’s recommendation was apparently sent to Dr. Raben who in a letter dated

September 8, 2008 agreed to treat claimant with a zygapophyseal joint injection.
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Based upon Dr. Raben’s agreement with Dr. Blankenship there is no longer an issue

as to claimant’s entitlement to additional medical treatment.  In addition, as previously

noted, the respondent paid claimant a lump sum payment of temporary total disability

benefits for the period of December 18, 2007 through September 16, 2008.  Respondent

also voluntarily paid claimant’s attorney a fee on that lump sum payment.  However, the

current issue for consideration involves an attorney fee on benefits subsequent to

September 16, 2008.   

ADJUDICATION

The determination of whether a claim is controverted is a fact question to be

determined from the circumstances of each particular case.  The mere failure of an

employer to pay benefits does not in and of itself amount to controversion, particularly

when the carrier accepts the injury as compensable and is attempting to determine the

extent of disability.  Walter v. Southwestern Bell Telephone Company, 17 Ark. App. 43, 702

S.W. 2d 822 (1986).   In this particular case, the respondent contends that it did not

controvert claimant’s entitlement to temporary total disability benefits.  

Respondent contends that claimant was released by Dr. Swicegood on December

17, 2007, as having reached maximum medical improvement.  Respondent subsequently

scheduled an evaluation for claimant by Dr. Berestnev for the purpose of assigning a

permanent impairment rating.  Before that evaluation could take place claimant filed a

change of physician request to Dr. Raben.  A change of physician order was entered by

the Commission and claimant was evaluated by Dr. Raben on February 18, 2008, and

again on April 15, 2008, at which time Dr. Raben recommended a fusion procedure.

Based upon Dr. Raben’s opinion the respondent had the claimant evaluated by Dr.

Blankenship in order to determine whether surgery was reasonable and necessary.  As

previously noted, Dr. Blankenship was of the opinion that surgery was not necessary  and
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Dr. Raben has agreed to treat claimant non-surgically at this point in time.  At this point the

respondent paid claimant the lump sum of temporary total disability benefits from

December 18, 2007 through September 16, 2008.   Respondent contends that it did not

controvert claimant’s entitlement to those benefits or any future temporary total disability

benefits, but instead was simply attempting to obtain a second opinion in light of Dr.

Raben’s recommendation.  

Based upon the evidence presented in this case, I do not believe that the

respondent initially intended to controvert claimant’s entitlement to temporary total disability

benefits.  Instead, I do believe that the respondent initially intended to simply conduct a

further investigation and obtain a second opinion as to whether or not surgery was

necessary given the fact that claimant had previously been released by his treating

physician as having reached maximum medical improvement.  However, I do believe that

the respondent controverted claimant’s entitlement to temporary total disability benefits

once it became clear that even Dr. Blankenship was of the opinion that claimant was in

need of additional medical treatment.  If the respondent had reinstated payment of

temporary total disability benefits at that point then perhaps this claim would not have been

controverted.  However, the respondent waited more than one month later to reinstate

temporary total disability benefits and did so only because Dr. Raben agreed to treat

claimant in accordance with Dr. Blankenship’s recommendations.

The documentary evidence indicates that claimant was requesting payment of

temporary total disability benefits as early as March 30, 2008.  When payment of those

benefits was not forthcoming claimant filed a pre-hearing questionnaire requesting

additional temporary total disability benefits on July 24, 2008.   A pre-hearing conference

on that issue was scheduled for September 3, 2008.   Before that pre-hearing conference

was conducted claimant had already undergone the evaluation by Dr. Blankenship on

August 19, 2008.   Despite the fact that Dr. Blankenship had recommended additional
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medical treatment for claimant’s compensable injury, respondent still did not accept liability

for temporary total disability benefits as of the date of the pre-hearing conference on

September 3, 2008.   In fact, it was not until after Dr. Raben wrote his letter dated

September 8, 2008 agreeing to treat claimant in accordance with Dr. Blankenship’s

recommendation that the respondent reinstated temporary total disability benefits.

The respondent’s response to the pre-hearing questionnaire and its brief

subsequent to this hearing confirms that respondent withheld payment of temporary total

disability benefits until such time as Dr. Raben agreed to the conservative care

recommended by Dr. Blankenship.

Respondent’s pre-hearing questionnaire:

As for the issue of an attorney’s fee on TTD, respondents
contend that they do not owe a fee for future TTD benefits.
Respondents paid TTD from 12/18/07 through 9/16/08
after receipt of confirmation from Dr. Raben that he
agreed with Dr. Blankenship’s recommendations involving
conservative measures.   (Emphasis added.)

Respondent’s brief:

AIG caught up TTD from 12/18/07 through 9/16/08 after
receipt of confirmation from Dr. Raben that he agreed
with Dr. Blankenship’s recommendations involving
conservative measures.

Thus, at the time of the pre-hearing conference conducted on September 3, 2008,

Dr. Blankenship in his IME report had already indicated that claimant was in need of

additional medical treatment and that he had not reached maximum medical improvement

for his compensable injury.  Despite that opinion, respondent did not accept liability for

payment of temporary total disability benefits at the pre-hearing conference.   In fact,

respondent did not accept liability for additional temporary total disability benefits until Dr.

Raben agreed to treat claimant conservatively as recommended by Dr. Blankenship.  In
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my opinion, the respondent’s refusal to reinstate temporary total disability benefits unless

Dr. Raben agreed with Dr. Blankenship’s medical treatment amounted to controversion of

claimant’s entitlement to those benefits.   Irregardless of whether the recommendations of

Dr. Raben or those of Dr. Blankenship were ultimately followed, claimant would still have

been entitled to temporary total disability benefits.   Respondent’s failure to pay those

benefits until after Dr. Raben had agreed to treat claimant in accordance with Dr.

Blankenship’s recommendations amounted to controversion.

Accordingly, for the foregoing reasons, I find that the respondent controverted

claimant’s entitlement to temporary total disability benefits.   Therefore, respondent is liable

for an attorney fee on all temporary total disability benefits subsequent to September 16,

2008.

AWARD

Respondent controverted claimant’s entitlement to temporary total disability benefits.

Accordingly, respondent is liable for payment of an attorney fee on all temporary total

disability benefits subsequent to September 16, 2008, the date for which an attorney fee

was last paid.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $332.90.

IT IS SO ORDERED.

                                                                     
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


