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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On September 25, 2007, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The

Pre-hearing Order reflects stipulations entered by the parties, the issues to be addressed during

the course of the hearing, and a the parties’ contentions relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.     Subsequent to the
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hearing the Second Injury Fund was joined as a party to the claim.  The issues addressed during

the December 7, 2007, hearing did not involve wage loss or the extent of the claimant’s

permanent partial disability.  As a consequence of the afore Respondent #2 did not participate in

the hearing.

The testimony of Leresa Brady, the claimant, coupled with medical reports and other

documents comprise the record in this claim.

DISCUSSION

Leresa Ann Brady, the claimant, with a date of birth of September 26, 1956, is a high

school graduate who has post-secondary training as a nurse’s aide with a certificate.  The

claimant’s work history included working as a aide at a nursing home and as a janitor at Walnut

Ridge School.  Claimant is 5'5" in height and weighs approximately 190 pounds.

Claimant commenced her employment with respondent-employer on September 30, 1996. 

Initially, the claimant worked as a nurse’s aide for approximately five (5) years before becoming

a unit secretary.  At the time of her March 1, 2005, claimant’s job title was that of Information

coordinator with duties which included filing papers, discharge phone calls, and inputting the

doctor’s orders in the computer.  In discharging her assigned duties claimant could sit or stand.  

The parties stipulated that the claimant sustained injuries in an accidental fall on March 1,

2005.  In describing the mechanics of the accident, the testimony of the claimant reflects:

I was standing at the end of the hall doing my discharge phone
calls, and they had tow rolling chairs.  I got in one, and I was doing my
phone calls, and someone else needed a chair, so I was going to get out
of one and get in the other.  And the chair rolled out from under me. (T. 9).

In the resulting fall, the testimony of the claimant reflects that her head hit the back of the wall,
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and her left knee and leg were bent under her.  Claimant though that she had broken her leg in the

fall because of the pain and symptoms being unable to move it or get up.  The claimant was

transported in a wheelchair to the emergency room of St. Bernards’ Medical Center for medical

treatment of her injury.

The testimony of the claimant reflects that her medical treatment in the emergency room

consisted of x-rays and directions to follow-up with Dr. Michael Lack, respondent’s designated

medical provider, the next morning.  Claimant maintains that she was limping as a result of her

injury at the time of her discharge from the emergency room.  Claimant was able to drive home. 

Upon arriving home the testimony of the claimant reflects that her knee seemed to hurt to the

bone.  Claimant also noted the presence of swelling in the left knee.

The following day, March 2, 2005, claimant was seen by Dr. Lack, an occupational

physician, for complaints relative to her left knee.  Claimant testified that Dr. Lack arranged

physical therapy, placed her on crutches, and assessed the knee as being bruised.  Claimant was

returned to work and continued performing her regular job duties.  

The testimony of the claimant reflects that while she did not have any further problems

with her head as a result of the March 1, 2005, accidental fall the same was not the case with her

left knee.  The claimant continued to treat with Dr. Lack for a period of time relative to

complaints in connection with her left knee.  Dr. Lack later referred to the claimant to Dr.

Spencer Guinn, a Jonesboro orthopedic physician, for further treatment regarding the claimant’s

left knee.  

While under Dr. Guinn’s care and treatment the claimant underwent an arthroscope of her

left knee.  Claimant testified that it was her understanding that the arthroscope disclosed the
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absence of cartilages in the knee and a torn ACL.  The testimony of the claimant reflects that the

measures undertaken by Dr. Guinn, cleaning it up, did not help alleviate her symptoms and

complaints.  The claimant was seen by Dr. Dickson, another orthopedic surgeon and associate of

Dr. Guinn, during the period that Dr. Guinn was in Iraq and unavailable.  While under Dr.

Dickson’s care and treatment the claimant underwent a series of injections intended to re-build

the cartilages.  The claimant did not realize any improvement in her left knee symptoms as a

result of the injections by Dr. Dickson.  

Upon Dr. Guinn’s return from Iraq claimant resumed treatment under his care.  Claimant

has continued to treat with Dr. Guinn who has recommended a total knee replacement in

addressing her March 1, 2005, left knee injury.  Claimant desires to have the surgical procedure

however has been unable to afford it.  Respondent has refused to pay for the procedure.   

Claimant maintains that she never had any problems with her left knee prior to March 1,

2005.  Further the testimony of the claimant reflects that she did not experience any limitations or

physical restrictions relative to her left knee which prevented her from doing what she wanted to

do prior to March 1, 2005.  Claimant’s testimony reflects that her activities prior to March 1,

2005, included yard work, mowing her lawn, planting flowers, and walking.  Claimant noted that

prior to her March 1, 2005, injury she was able to walk up to a mile, however since the injury she

is doubtful that she is able to walk a block.  Claimant last mowed her lawn during the summer of

2004, noting that when she attempted to do so following her March 1, 2005, injury her leg

throbbed to the bone.  Claimant’s testimony reflects that since the March 1, 2005, injury she has

been unable to climb stairs, and that while she can shop it is of very short duration and then only

while holding onto the shopping cart.  Finally, the testimony of the claimant reflects that she had
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not been to a doctor relative to her left knee prior to March 1, 2005.

Claimant notes that she does some housework, however she has to sit down and prop her

leg up between tasks.  The testimony of the claimant reflects that she is able to do housework for

approximately thirty (30) minutes before having to sit down and prop her left leg up in a effort to

get relief from her symptoms.  Prior to her injury, claimant estimates that she was able to work

continuously for three to four hours or until she had completed it, however long it took.   

The claimant was evaluated by Dr. Earl Peeples, a Little Rock orthopedic physician, at

the request of respondent #1.  The testimony of the claimant reflects that she was seen by Dr.

Peeples on one occasion and that the length of the visit was between 20 to 30 minutes.  Claimant

testified that she has seen the report generated by Dr. Peeples as a result of her evaluation and

that the same also reflects the need for a total knee replacement.

Claimant is now being seen by her primary care physician, Dr. Davidson, once a month

for pain medicines.  Respondent has not paid for any of the claimant’s treatment under the care of

Dr. Davidson.  Claimant is requesting reimbursement from respondent for the cost of her

treatment under the care of Dr. Davidson.

Claimant last worked in late November or early December 2006.  Prior to the afore

claimant had been performing her regular duties.  Claimant has applied and been approved for

Social Security disability benefits.  The testimony of the claimant reflects that she is now

receiving Social Security disability benefits.

During cross-examination the claimant testified that she was unaware that the x-rays

taken of her knee in the emergency room on the date of her accident showed that she had

significant degenerative disease in the left knee.  Claimant acknowledged that the physical
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therapy arranged by Dr. Lack did help for a period of time.   As a result of the afore the claimant

was released to return to full duty on March 17, 2005.    Between the March 1, 2005, date of

injury and March 17, 2005, claimant was released light duty.  Claimant noted that performing her

regular job required her to be up and down throughout her shift, and lifting boxes of paper.    

Claimant testified that while she did not go to a doctor for her left knee complaint

between the March 17, 2005, release to full duty and September 23, 2005, the knee “just kept

getting worse and worse”. (T. 23).  Claimant concedes that she may have reported to the doctor

on September 23, 2005, that her left knee pain had gotten severe for about two (2) weeks.  The

testimony of the claimant reflects that it was following the September 23, 2005, date that she was

referred to Dr. Guinn.

Claimant maintains that she was taken off work in either late November 2006 or early

December 2006, by Dr. Guinn, by which time the treatment measures of physical therapy,

arthoscopy surgery, and a series of injection had been instituted without lasting effects in terms

of improving the condition of her left knee.  

Claimant acknowledged that she was receiving treatment under the care of her primary

care physician, Dr. Davidson, prior to March 2005 for complaints of anxiety and depression as

well as insomnia.  Further, claimant concedes that she has been diagnosed with chronic

obstructive pulmonary disease for which she is receiving medical treatment under the care of Dr.

Davidson.  Claimant listed the afore conditions on her application for Social Security disability at

the time she applied for those benefits.  

The testimony of the claimant reflects that she has not sought employment since

December 2006.  Claimant drives her 12-year-old son to a neighboring town for school daily and
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picks him up in the afternoon.  The claimant’s husband is an over-the-road truck driver who is

away from home a lot of time placing the responsibility for chores around the home on the

claimant.

During re-direct examination, the testimony of the claimant reflects that while diagnostic

studies performed subsequent to her March 1, 2005, accident disclosed the presence of some

degenerative conditions that pre-existed her injury, the degenerative conditions did not cause her

any problems relative to her left knee prior to her March 1, 2005, fall at work.  Further, claimant

denies that anything has happened to her the March 1, 2005, accident which has caused an

increase in the pain she is having in the left knee.  Claimant noted that while she has received

medical treatment for respirator problems since March 1,2005, no one has indicated to her that

the respiratory problems are causing her left knee to hurt.  The same is likewise true for the other

problems for which she is receiving treatment.  

Claimant maintains that she has not been pain free relative to her left knee since the

March 1, 2005, accident.  Claimant offered that there are times when the left knee hurts worse

than others, however the knee hurts all the time and it is swollen all the time.  On a scale of 0 to

10, the credible testimony of the claimant reflects that on a good day her pain level is at a 5, and

on a bad day it is at 10.

Regarding the right knee, the claimant testified that she has “some pain now”.  Further,

claimant acknowledged that Dr. Peeples has indicated that she would need a total knee

replacement in both knees at some point in time.  Claimant did not injure her right knee in the

March 1, 2005, accidental fall.  The testimony of the claimant reflects that prior to the March

1,2005, she had never had pain in her right knee.  Claimant testified that she believes that the
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pain in her right knee is the product of having to use it more and shifting her weight to the right

side in order to avoid the pain in her left knee. (T. 30).  The testimony of the claimant reflects

that she uses a cane, which was prescribed by Dr. Guinn, 99% of the time to assist her in

walking.

The testimony of the claimant reflects that she was paid indemnity benefits by respondent

#1 through November 29, 2006.  Claimant noted that following her evaluation by Dr. Peeples, at

the request of respondent #1, her indemnity benefits ceased.  Claimant’s testimony reflects that

the last medial treatment she received in connection with her left knee injury was had under the

care of Dr. Davidson, who provides pain pills for the knee.

The pertinent medical evidence in the record is devoid of any complaints relative to the

claimant’s left or right knee prior to March 1, 2005. (JX. #1, p.1-23).  The claimant was seen at

the emergency room of respondent #1 on March 1, 2005, following her accident.  A review of the

nurse’s notes regarding the visit no only reflects a history consistent with the claimant’s

testimony regarding her accidental fall but also discloses objective medical findings evidencing

the injury to the claimant’s left knee and head. (JX. #1, p. 24-26).  X-rays of the claimant’s left

knee obtained during the March 1, 2005, emergency room visit disclosed “significant

degenerative changes”. (JX. #1, p. 27). 

The claimant’s March 1, 2005, injuries were diagnosed by the attending emergency room

physician as a contusion to the left knee and a contusion to the scalp.  Further, the claimant was

provided medication, directed to follow-up at the Wellness Center, respondent #1's designated

medical provider, and released to return to work as soon as possible. (JX. #1, p. 30).

Claimant was seen by Dr. Michael Lack at the Wellness Center on March 2, 2005, in
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accordance with the direction of the emergency room physician relative to her March 1, 2005,

accidental injuries.  Following his examination, Dr. Lack assessed the claimant’s injuries as

contusion to the left knee and contusion to the scalp; prescribed Darvocet in addition to the

Nalfon, prescribed physical therapy, and released the claimant to return to work on March 2,

2005, with restriction of no weight bearing. (JX. #1, p. 31-34).  

The medical reflects that while the claimant was followed by Dr. Lack from March 2,

2005 through March 17, 2005, she was also seen by her primary care physician, Dr. Charles D.

Davidson on March 9, 2005.  While the March 9, 2005, visit of the claimant to Dr. Davidson was

in follow-up to pneumonia, the office notes recite the history of the claimant’s March 1, 2005,

injury at work and finding of “swelling of the left knee”. (JX. #1, p. 45-46).  On March 17, 2005,

claimant was released to return to work with no restrictions by Dr. Lack. (JX. #1, p. 57-58).

Following her March 17, 2005, release by Dr. Lack the claimant was next seen for

medical treatment relative to her left knee on September 23, 2005, by Dr. Davidson.  The office

note relative to the afore visit reflects that the claimant had experienced severe pain in the left

knee at times for two (2) weeks.  The physical examination disclosed “crepitus left knee” in

addition to a mild decreased range of motion.  The office note reflects an impression of “left knee

pain, chronic, uncontrolled”. (JX #1, p. 69-70).

The claimant was again seen by Dr. Lack on September 28, 2005, relative to her left knee,

which was painful and swollen.  The September 28, 2005, office note of Dr. Lack recited the

claimant’s interim treatment by Dr. Davidson and the assessment of same based on an x-ray. 

(JX. #1, p. 71-73).  Both Dr. Davidson and Dr. Lack recommended an orthopedic referral for

further evaluation of the claimant’s left knee complaint. (JX. #1, p. 69-73).
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The claimant was evaluated relative to her left knee by Dr. Spencer H. Guinn, a

Jonesboro orthopedic surgeon, on October 5, 2005, pursuant to the referral of Dr. Lack.  The

Chart Document relative to the afore evaluation reflects, in pertinent part:

PE: Pleasant female in no apparent distress.  Alert, oriented, and
responds appropriately to exam.  Left lower extremity, no skin changes
or wounds.  She is neurovascularly intact to motor, sensory, and vascular
exam.  She has varus deformity of the knee.  Her range of motion is 
minus 5-120.  She does have medial crepitation and medial tenderness.
She has mild patella femoral crepitation.  She has a mild effusion today.
There is no warmth or erythema.

X-RAY FINDINGS: Three views fo her left knee, she has severe medial
compartment degenerative change with minimal joint space remaining.  
She also has superior and inferior patella femoral spurs.

ASSESSMENT: Left knee primarily medial compartment osteoarthritis
that has been painful every since a twisting injury.

PLAN: We had a lengthy discussion about different treatment options.
Since she has recently had an injection with no improvement, we will
not try another one of these.  We may give her a Medrol Dose Pak instead.
Afterwards, I’m going to switch her over to prescription strength Naproxen.
I will also get her a knee sleeve.  She is going to see the physical therapist
for a home strengthening program. I’d like to see her back in about six
weeks. (JX. #1, p. 77).

The claimant treated with Dr. Guinn following the initial October 5, 2005, visit.  During a

November 23, 2005, visit by the claimant, Dr. Guinn recorded:

Ms. Brady is here for follow-up of her knee.  States that she thinks
she may be somewhat improved but she can’t really tell.  She continues to
have swelling and pain medially.  She has been wearing her brace.  She
has been doing her physical therapy everyday.  Overall it doesn’t sound 
like there has been a whole lot of change. (JX. #1, p. 82).

As a consequence of his findings during the November 23, 2005, visit Dr. Guinn arranged for an

MRI scan of the claimant’s left knee.  The claimant underwent the MRI scan of her left knee at
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St. Bernards’ Medical Center on December 16, 2005.  The MRI scan disclosed a complete

anterior cruciate ligament (ACL) tear; moderately severe degenerative joint disease involving all

three (3) knee joint compartments; the medial tibiofemoral joint compartment being most

severely affected, and moderate-sized knee joint effusion. (JX. #1, p. 84-85).

The claimant was seen by her primary care physician, Dr. Davidson, on December 23,

2005, relative to her left knee injury.  After reciting the history of her injury and findings growing

out of an examination of the knee, Dr. Davidson referred the claimant to Dr. Edward Cooper, a

Jonesboro orthopedic surgeon, for further treatment.  (JX. #1, p. 86).  There is no evidence in the

record to reflect that the claimant was seen by Dr. Cooper relative to afore referral.

On January 31, 2006, the claimant was seen by Dr. Guinn relative to her left knee

complaint and the MRI results.  The January 31, 2006, office note, relative to the claimant’s visit,

reflects, in pertinent part:

Ms. Brady is in for follow-up of her MRI.  States that she continues
having pain medially, but her biggest problem is instability.  She will be
walking along and twist and her knee will give way on her.

*       *       *

PHYSICAL EXAMINATION: Without change.

Her MR is reviewed with her.  She has a complete ACL tear and a 
moderate effusion plus osteoarthritis consistent with her x-rays.

ASSESSMENT: ACL tear with symptomatic instability plus underlying
osteoarthritis.

PLAN: We had a lengthy discussion about different treatment options.
I am going to get her fitted for an ACL brace, have her start physical 
therapy here three times a week plus a daily home program.  I would 
like to see her back in six weeks for a recheck.  Discussed if she is not
having improvement, she may want to consider an arthroscopy because
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I am still suspicious that she may have a medial meniscal tear as well. 
(JX. #1, p. 87-88).

The medical reflects that the clamant underwent physical therapy pursuant to the 

directions of Dr. Guinn at St. Bernards Regional Medical Center-Outpatient Rehab from 

February 3, 2006, through March 22, 2006. (JX. #1, p. 90-116).  The claimant was seen by Dr.

Guinn on March 22, 2006.  The office note relative to the afore visit reflects, in pertinent part:

Ms. Brady is in for follow-up of her knee.  She states that she 
continues to improve, but right now both knees are sort of painful. she
thinks it is the weather.  She wears her brace at work and she has been
discharged from therapy to a home program. 

*       *       *

PLAN: We had a lengthy discussion.  She is going to switch over to a
home program.  She is going to increase the frequency of her brace use.
Discussed if she continues having symptoms medially she may want to
consider an arthroscopy and she will give me a call if she does.
(JX # 1, p. 117-118).

A April 25, 2006 off-work slip authored by Dr. Guinn relative to the claimant reflects that the

claimant would be off work from April 26, 2006 through May 10, 2006, for knee surgery. (JX.

#1, p. 119).  

On April 27, 2006, claimant underwent a left knee arthroscopy with partial medial

meniscectomy, abrasion chondroplasty patella, and anterior cruciate ligament tear debridement at

St. Bernards Medical Center under the care of Dr. Guinn.  (JX. #1, p. 120-121).  Thereafter the

claimant, who resides in Walnut Ridge, Ark., was referred to physical therapy at Lawrence

County Rehab Services. (JX #1, p. 123-131).  At the time of her May 10, 2006, follow-up visit

with Dr. Guinn, claimant was taken off work from May 10, 2006 through June 21, 2006. (JX. #1,

p. 135).  Dr. Guinn also prescribed additional physical therapy which the claimant underwent at
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Lawrence County Rehab Services. (JX. #1, p. 136-153).

When the claimant was again seen on June 21, 2006, Dr. Guinn noted:

Ms. Brady is now about 7 weeks out.  She continues working on 
her therapy and is building strength.  Her primary problem continues to 
be that if she is up on her feet for any length of time she continues to get
some medial pain.  She has not been able to wear the ACL brace because
it was rubbing on her calf. 

*       *       *

PLAN: I am going to have go see Steve at Southern for an undersleeve
to go with her ACL brace.  I also had a lengthy discussion with her.  I
think she is an excellent candidate for Visco-supplementation.  We will
get this approved through her insurance company and once we obtain the
approval we will call her back in to begin her injection. (JX. #1, p. 154-155).

The claimant was seen by Dr. Guinn on July 5, 2006, for a chief complaint of the left knee 

having given way and twisted.  The office note relative to the visit reflects, in pertinent part:

Last week Ms. Brady got up in the middle of the night to use the
restroom and her knee twisted and gave way.  States it was quite painful
for the next several days.  She used her walker but it is essentially resolved
now and she wanted to go ahead and have it checked to make sure she had
not damaged anything and states that she is really doing fine now.

*       *       *

PLAN: She is going to get her brace re-adjusted fo that she can start 
wearing this again.  We are still waiting on her Visco-supplementation.  
Once this gets approved we will see her. (JX. #1, p. 162-163).

During a August 28, 2006, visit, Dr. Guinn note of the claimant:

Ms. Brady is here for follow-up of her knee.  She continues having
medial pain.  Apparently Work Comp denied her Visco-supplementation.
I still think she is an excellent candidate for this based off her findings
and arthroscopy.  We will once again contact them to see if this is going
to be possible.

PLAN: Her pain medicine that she takes occasionally is causing some 



14

irritation to her stomach, so we will give her low dose Phenergan to take
with it.  We’ll await word from Work Comp on the Visco-supplementation.
If it is approved, she will return and Dr. Dickson can do it. (JX. #1, p. 174-175).

On October 9, 2006, the claimant was seen by Dr. Brian G. Dickson, a orthopedic

surgeon and associate of Dr. Guinn.  The claimant under a series of three (3) OrthoVisc injection

relative to her left knee under the directions of Dr. Dickson. (JX. #1, p. 176-181).  Following the

last injection on October 23, 2006, Dr. Dickson again referred the claimant to physical therapy,

which was had at St. Bernards Regional Medical Center-Outpatient Rehab from November 7,

2006. (JX. #1, p. 184-203).

A December 21, 2006, office note of Dr. Dickson relative to a visit by the claimant on the

same date reflects, in pertinent part:

Leresa Brady is a patient of Dr. Guinn.  She had OrthoVisc 
injections.  Her knee is starting to hurt her pretty bad.  She fell recently
and now she can’t hardly do much.  She works at St. Bernard’s as a ward
secretary but has to get up and down quite a bit and is having trouble with
this.  She can’t take her pain medicine at work because she has to take 
Phenergan with it and it makes her sleepy. 

*       *       *

PHYSICAL EXAMINATION: She has medial joint line tenderness with
a slight varus deformity and a slight flexion contracture.  There is a small
effusion and abrasion anterolaterally.  There is pain with McMurry’s.

X-RAY FINDINGS: X-rays show significant decreased medial joint space
with essentially bone-on-bone and a slight varus deformity and some patella
femoral spurring.

ASSESSMENT: Left knee osteoarthritis.

PLAN: She really could use a knee replacement.  She is going to think 
about this.  I am going to let her rest it for a couple of weeks off of work 
and I refilled her pain medicine.  She is going to see Dr. Guinn in a couple
of weeks and they could talk mor about it. (JX #1, p. 205-206).
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An off-work slip was completed on behalf of the claimant during the December 21, 2006, 

visit, directing the claimant to remain off work from December 21, 2006, through January 2, 

2007, and noting that she would be re-examined on January 3, 2007. (JX. #1,p. 207).

On January 3,2007, claimant was examined by Dr. Guinn.  The office note relative to the 

afore visit reflects, in pertinent part:

Leresa Brady is in for follow-up of her knee.  She continues having
pain.  Dr. Dickson gave her a round of ViscoSupplementation but she 
couldn’t tell an improvement.  She went to physical therapy and this
helped somewhat but not a great deal.  She reports that Dr. Dickson gave 
her a sitting only profile at work.  However, it was changed at some point
to light duty.  She reports that the frequent sitting and standing from her
chair causes significant pain and that she is unable to tolerate this while she
is at work.  She may be able to handle a strict sitting only position. 

*       *       *

PHYSICAL EXAMINATION: Essentially without change.

PLAN: I had a very lengthy discussion with Ms. Brady and Dr. Dickson had
already discussed total knee arthroplasty with her.  We once again had a 
lengthy discussion about non-operative versus operative treatment options.
She feels as if she has already maximized the non-operative options that I
discussed with her.  She would be interested in a total knee arthroplasty.
We will contact Workmans Comp about this. (JX. #1, p. 208-209).

Dr. Guinn issued an off-work slip on behalf of the claimant during the January 3, 2007, visit

directing the claimant to remain off work from January 3, 2007, through February 3, 2007.  (JX.

#1, p. 210).

On January 24, 2007, the claimant was evaluated by Dr. Earl Peeples, a Little Rock

orthopedic physician with OrthoArkansas, at the request of respondent #1.  After reciting a

history of the claimant’s injury and medical treatment relative to same, the January 24, 2007,

report of Dr. Peeples reflects, in pertinent part:
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CURRENT SYMPTOMS:
She continues to have left knee popping and catching.  She notices
that the left knee gives way sometimes.  She indicates that Dr. Guinn
has recommended a total knee arthroplasty.  She denies significant 
current right knee symptoms.

*       *       *

RADIOGRAPHS:
Radiographic studies were obtained for both were obtained of both knees
in my office January 24.  Standing, weightbearing, individual views of 
each knee and AP symmetric weightbearing notch views of each knee
were obtained.  These radiographs are amazingly symmetric in that both
demonstrate advanced changes of medial compartment arthritis and other
changes consistent with tricompartmental arthritis.  The notch view actually
has slightly more narrowing on the uninjured right side than the left side
and on the left individual standing view, there is a slight more irregularity
on the left side than the right.  The radiographic findings, in my opinion,
are symmetric and equivalent.  

*       *       *

SUMMARY:
Ms. Brady has bilateral severe end stage degenerative joint disease
affecting both knees, most severely in the medial compartment. .   . .

It is not surprising, base on the operative report and the severity of her
radiographic changes, that Synvisc injections did not produce significant
improvement.  I would not have expected that they would have produced
improvement.

When and if her left knee symptoms become intolerable and are not 
controlled by non-narcotic medications and adjustments in activities, 
total knee arthroplasty is appropriate.  This will also need to be done on
the right knee in the future when symptoms occur and progress to unacceptable
status there.

By history there has been an aggravation of symptoms in the left knee, that
is, there were no symptoms prior to the fall and there are now consistent
symptoms consistent with her tricompartmental degenerative arthritis.  

Anatomically there were no documented exacerbation of radiographic
differences comparing right and left radiographs as of this date.  Both 
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knees show severe and advanced degenerative changes and both knees 
would be anticipated to require some surgical intervention as some
point in the future assuming she has a normal lifespan.

It is clear that the medical aspects of this situation, that is, what treatments
she requires, are not controverted.  She will require a total knee artroplasty 
of the left sooner than on the right due to her symptoms and arthroplasty on 
the left sooner than on the right due to her symptoms and to continue her
ability to function.  As regards what portion of the need for total knee 
arthroplasty would have developed without her incident, I am unable to say
since the primary indication for total knee arthroplasty is significant 
deformity plus symptoms. .    .

Regarding her activities at work, it is my opinion that Ms. Brady may 
continue regular duties as a ward clerk, although she might need some
assistance in retrieving paperwork or limiting activities which involve
walking.  After her total knee arthroplasty is performed within several 
weeks, she should be able to return to work on crutches or a walker at
seated employment with breaks to get up and move about.  I do not believe
that either unilateral or bilateral total knee arthroplasties will prevent her
from resuming her current employment.  (JX. #1, p. 216-220).

The medical in the record reflects that the claimant was last seen by Dr. Guinn on

February 14, 2007.  The office note relative to the afore visit reflects that the claimant continued

to have significant difficulty even with sitting duties, having pain any time she sits or stands. 

The physical examination during the February 14, 2007, visits was unchanged from the previous

visits.  The February 14, 2007, office note concluded:

PLAN: I once again had a lengthy discussion her.  We have a letter from
her Workmans Comp care and apparently they have denied the total knee
arthroplasaty.  I am not sure if she is going to appeal this, so we will wait to 
hear something from Workmans Comp before deciding to proceed with 
anything.  Apparently Workmans Comp is wanting the issue of whether or
not she is at MMI addressed.  If they decline or deny the total knee then she
she would be at MMI in her current state, however I think that she still has
the potential to improve with further surgical intervention such as a total 
knee arthroplasty.  So, obviously if she had a PPD now it would change
after a future surgery so we’ll wait to hear from them on this. (JX. #1, p. 224).
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Dr. Guinn also issued an off-work slip in connection with the claimant’s February 14, 2007, visit

reflecting that the claimant would be out from work from February 14, 2007, through an

undetermined time period relative to her left knee. (JX. #1, p. 225).  The claimant has continued

to receive medical treatment under the care of her primary care physician, Dr. Davidson, since

last being seen by Dr. Guinn in February 2007.  (JX. #1, p. 226-251).   

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On March 1, 2005, the employment relationship existed between the parties when 

the claimant sustained an accidental fall resulting at work resulting in compensable injuries to her

head, left leg, and left knee.

3. On March 1, 2005, the claimant earned wages sufficient to entitle her to weekly 

compensation benefits of $286.00/$215.00, for temporary total/permanent partial disability based

on $429.00, average weekly wage.

4. In addition to any prior period of total incapacitation the claimant was

temporarily totally disabled for the period beginning December 21, 2006, and continuing through

the end of her healing period, a date to be determined.  

5. The medical treatment, in the form of a left total knee arthroplasty, is reasonably 

necessary in connection with the claimant’s March 1, 2005, compensable injury, pursuant to Ark.

Code Ann. §11-9-508.  Respondent #1 shall pay all reasonable hospital and medical expenses
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arising out of the injury of March 1, 2005.

6. Respondent #1 has controverted the payment of temporary total disability benefits

subsequent to the point in time said benefits were last paid to the claimant, and has controverted

the payment of medical benefits, in the form of a left total knee arthroplasty, subsequent to

January 24, 2007.

CONCLUSIONS

On March 1, 2005, the claimant sustained an accidental fall at work resulting in injuries

to her head, left leg and left knee.  The injuries were accepted as compensable and appropriate

medical and indemnity benefits were paid on behalf of and to the claimant by respondent #1 for a

period of time.  Claimant asserts that she remains within her healing period and is entitled to

corresponding temporary total disability benefits from the point in time that respondent #1 ceased

the payment of same.  Further, claimant asserts entitlement to additional medical treatment in the

form of a left total knee arthroplasty, as recommended by the treating and examining physicians. 

Respondent #1 takes the position that all appropriate workers’ compensation benefits have been

paid and that the requested surgical procedure (total knee arthroplasty) is not reasonably

necessary or causally related to the March 1, 2005, work-related injury.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provisions.

The parties have stipulated that the claimant suffered a fall at work on March 1, 2005,

resulting in injuries to her head, left leg and left knee.  There is not a dispute regarding the

mechanics of the claimant’s March 1, 2005, accidental fall.  There is no evidence in the record to



20

reflect that the claimant registered complaints relative to either her left or right knee prior to the

March 1, 2005, accidental fall at work.  Further, the record is devoid of any evidence that the

claimant sought or required treatment relative to either her left or right knee prior to March 1,

2005.  

Diagnostic studies performed in connection with the treatment of the claimant’s left

complaints growing out of the March 1, 2005, accidental fall disclosed the presence of

degenerative disease in the claimant’s left knee which pre-existed the fall.  The claimant had

objective finding of injury to the left knee following March 1, 2005, accidental fall, which

included swelling and effusion in the knee.  The evidence preponderates that the claimant’s

degenerative disease in her knees, both left and right, was asymptomatic prior the March 1, 2005,

accidental fall.  The medical in the record reflects that the claimant has not been symptom/pain

free relative to her left knee since the occurrence of the March 1, 2005, accidental fall. 

In workers’ compensation law, the employer takes the employee as he finds him, and

employment circumstances that aggravated pre-existing conditions are compensable.  Nashville

Livestock Commission v. Cox, 302 Ark. 69, 787 S.W.2d 64 (1990).   A pre-existing disease or

infirmity does not disqualify a claim if the employment aggravated, accelerated, or combined

with the disease or infirmity to produce the disability for which compensation is sought.  St.

Vincent Medical Center v. Brown, 53 Ark. App. 30, 917 S.W. 2d 550 (1996).

In the instant claim, both the claimant’s treating physician, Dr. Spence H. Guinn, and an

examining physician secured by respondent #1, Dr. Earl Peeples, are in agreement relative to the

course of the claimant’s treatment regarding her left knee complaints, a total knee arthroplasty. 

In the present claim, the claimant, unlike the claimant in the Williams v. L & W Janitorial, Inc.,
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85 Ark. App. 1, 145 S.W.3d 467 (2004), had not been treated for complaints relative to her knee,

nor had she been informed that as some point she would require knee replacement surgery prior

to the March 1, 2005, compensable injury.    The evidence preponderates that the claimant’s left

knee injury is compensable.   Further, objective medical evidence establishes that the claimant’s

current need for knee replacement surgery.

Ark. Code Ann. §11-9-508 (a) mandates that the employer provide such medical services

as may be reasonably necessary in connection with the employee’s injury.  Whether a medical

procedure or device is reasonable and necessary is a question of fact.  Air Compressor Equipment

v. Sword, 69 Ark App. 161, 11 S.W.3d 1, (2000).  As noted above, both the claimant’s treating

physician and the examining physician, have opined regarding the proper course of treatment of

the claimant’s left knee complaints.  The assertion of respondent #1 that the recommended

treatment relative to the claimant’s left knee injury is not reasonably necessary or causally related

to the March 1, 2005, work-related injury is not persuasive, but rather contrary to evidence in this

record.  The evidence preponderates that the left total knee arthroplasty is reasonably necessary in

connection with the treatment of the claimant’s March 1, 2005, compensable injury.  Respondent

# has controverted the payment of medical treatment in this claim subsequent to the January 24,

2007, evaluation by Dr. Earl Peeples.

The healing period is defined as that period for healing of an injury resulting for an

accident.  Ark. Ann. §11-9-102 (12).  The evidence preponderates that the claimant remained

within her healing period as of the February 14, 2007, visit to Dr. Guinn.   The claimant suffered

a scheduled injury, she has remained within her healing period as a result of same and has been

directed to remain off work since the December 21, 2006, visit to Dr. Brian G. Dickson.  Wheeler



22

Construction Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).  Further, the evidence

preponderates that the claimant has been rendered totally incapacitated from engaging in gainful

employment since December 21, 2006.  Respondent #1 has controverted the payment of

temporary total disability benefits subsequent to the last payment of same.

AWARD

Respondent #1 is herein ordered and directed to pay to the claimant temporary total 

disability benefits at the weekly compensation benefit rate of $289.00, for the period

commencing December 21, 2006, and continuing until such time as the claimant reaches the end

of her healing period or is released to return to appropriate work, a date to be determined.  Said

sums accrued shall be paid in lump without discount.

Respondent #1 is further ordered and directed to pay all reasonable necessary, medical,

hospital and other apparatus expenses in connection with the March 1, 2005, compensable left

knee injury of the claimant, to include medical related mileage and the total knee arthroplasty,

pursuant to Ark. Code Ann. §11-9-508 (a).

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

portion of indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate, pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

________________________________________________
  Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


