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Claimant represented by the HONORABLE DONALD C. PULLEN, Attorney at Law, Hot
Springs, Arkansas.

Respondents No. 1 represented by the HONORABLE JARROD S. PARRISH, Attorney
at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Hot Springs, Arkansas on September

12, 2008.  A prehearing conference was held on July 15, 2008, and a prehearing order

was filed the same date.  A copy of the prehearing order was marked as Commission

Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulation:

1.  There was a January 6, 2005, compensable injury.

The claimant contends she is entitled to additional medical benefits, specifically

the treatment at the referral of Dr. Barry Baskin.  Dr. Baskin was a change of physician

doctor.

Respondents contend that Dr. Reed Kilgore released the claimant at MMI and

has a MRI in January 2005 that showed no rotator cuff tear.  In 2008, the claimant
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treated with Dr. Baskin and a MRI revealed a rotator cuff tear.  Respondents contend

this is the result of an independent intervening cause and is not its responsibility.

ISSUES TO BE LITIGATED

1.  Additional medical benefits.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a January 6, 2005, compensable injury.

2.  The claimant has proven by a preponderance of the evidence that the

additional medical treatment recommended by her authorized treating physician, Dr.

Barry Baskin, is reasonable and necessary and related to the compensable injury.

3.  No indemnity benefits have been awarded herein.  An attorney’s fee may be

awarded only on indemnity benefits owed and controverted.  Ark. Code Ann. §11-9-715. 

Therefore, no attorney’s fees are awarded.

DISCUSSION

The claimant, 56 years old, worked for the respondent as a housekeeper and

was injured when she was cleaning a hall on January 6, 2005.  The claimant backed

into a door that was not on its hinges and the door fell, striking her in the back and right
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shoulder blade.  The claimant sought medical treatment the same day and saw Dr.

Michael Atta.  The claimant had worked for the respondent about two years before this

incident.  According to the claimant, she had no shoulder problems before this incident. 

She testified if her medical records indicated she had any previous treatment for her

shoulders, the problems were cleared up before her employment with the respondent

employer.

The claimant was referred by Dr. Atta to Dr. Reed Kilgore for her shoulder

problem and he gave the claimant an injection in the shoulder.  The claimant testified

that before she saw Dr. Reed Kilgore, she did not have any tremors in her right arm or

shoulder.  The right shoulder tremors started following the injection on March 15, 2005. 

The claimant also had a shoulder manipulation in May 2005 by Dr. Kilgore.  Dr. Kilgore

ordered physical therapy but determined that was not helping so he did a repeat of the

manipulation again.  The second procedure did not help the pain or tremors.  According

to the claimant, the pain starts at the back of her right shoulder blade and goes down

her shoulder into her right arm.  The claimant also had EMG nerve conduction studies

done at the request of Dr. Kilgore.

The claimant sought treatment on her own with Dr. Jimmy Tucker who referred

her to Dr. Reginald Rutherford but no treatment was done.  The claimant then received

a change of physician from the Commission to Dr. Barry Baskin who performed an 

evaluation and ordered a MRI.  The MRI revealed a full thickness partial tendon tear in

the right shoulder.  Dr. Baskin opined this was job related and referred the claimant to

Dr. Ken Martin for additional treatment.  Respondents controverted further medical.

The claimant contends that she always has pain but the tremors improve
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sometimes.  She testified that she can lift up to 10 pounds but she usually takes her

niece grocery shopping with her.

Betty Ann Miller, housekeeping supervisor, testified she has worked for

respondent for over 30 years and was the claimant’s supervisor.  Ms. Miller testified that

she had no knowledge of the claimant having any shoulder problems before the work

injury and she had no complaints about the claimant’s work.  Ms. Miller confirmed that

the housekeeping duties are heavy work conditions.

ADJUDICATION

The claimant contends she is entitled to additional medical benefits, specifically

the referral to Dr. Ken Martin by her authorized treating physician, Dr. Barry Baskin.  

Ark. Code Ann. §11-9-508(a) (Supp. 2005) provides that an employer shall

promptly provide for an injured employee such medical treatment as may be reasonably

necessary in connection with the injury received by the employee.  The employee has

the burden of proving by a preponderance of the evidence that medical treatment is

reasonable and necessary.  Hamilton v. Gregory Trucking, 90 Ark. App. 248, 205

S.W.3d 181 (March 16, 2005).  What constitutes reasonably necessary treatment under

the statute is a question of fact for the Commission.  Id.  The Commission has the

authority to accept or reject medical opinions and its resolution of the medical evidence

has the force and effect of a jury verdict.  Estridge v. Waste Mgmt., 343 Ark. 276, 33

S.W.3d 167 (2000).

In the present case, the claimant has proven by a preponderance of the

evidence that the recommendation by Dr. Barry Baskin to Dr. Ken Martin is reasonable
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and necessary and related to the claimant’s compensable injury.  The claimant

sustained an admittedly compensable right shoulder injury when a door fell on her right

shoulder.  A January 2, 2005, MRI performed at the request of Dr. Atta revealed no

evidence for rotator cuff tear of the right shoulder; however, the claimant was

complaining of pain and lack of ability to rotate or use her right shoulder.  Dr. Reed

Kilgore began treating the claimant and provided physical therapy and then an injection. 

The claimant experienced a reaction to the injection and thereafter began having

tremors of the right arm.  On May 4, 2005, Dr. Kilgore performed a manipulation under

anesthesia for adhesive capsulitis where he manually rotated the shoulder.

On January 2, 2008, the claimant was evaluated by Dr. Barry Baskin as the

result of her change of physician request.  On January 9, 2008, a MRI was performed

and this revealed a full thickness, partial width distal supraspinatus tendon tear.  Dr.

Baskin’s January 28, 2008, report notes that the claimant’s pain level in her shoulder

has been worse since Dr. Kilgore’s manipulation in 2006.  Dr. Baskin noted that the

claimant has continued to have pain since her work injury in January 2005 and

recommended a referral to Dr. Ken Martin for assessment.

I give greater weight to the recommendation and opinion of Dr. Barry Baskin, a

very conservative physician, who recommended another MRI in 2008 and may have

determined the cause of the claimant’s current problems.  Dr. Baskin has

recommended the claimant be assessed by another well respected surgeon, Dr. Ken

Martin, to possibly repair the tendon tear in the claimant’s shoulder.  The claimant has

continued to have pain, weakness and limitations with her right shoulder since the work

accident.  Respondents contend the claimant had pre-existing shoulder problems and
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the medical does indicate that the claimant has previously treated with both shoulders. 

The supervisor of housekeeping for the respondent testified that before the claimant’s

work injury she performed her job without difficulty and did not complain of shoulder

problems.  Respondents next contend that the tear noted in the MRI in 2008 was not

the result of the work injury since a 2005 MRI did not reveal a tear; however, there is no

explanation in the claimant’s medical history other than the work injury and the

claimant’s treatment thereafter for the injury.

The claimant has undergone physical therapy, a shoulder injection and then at

least one manual manipulation under anesthesia regarding her right shoulder.  None of

these measures relieved the claimant’s pain level in her shoulder and did not improve

her use of her shoulder to any significant degree.  Further diagnostic testing by MRI

was not ordered by Dr. Kilgore following his manipulation, injection or physical therapy

even though the claimant developed tremors in her shoulder following Dr. Kilgore’s

injection and her pain level increased following the manipulation.  Dr. Kilgore released

the claimant to return to work and at maximum medical improvement.  There is also a

November 29, 2005, short letter to the claims adjuster from Dr. Scott Carle returning the

claimant back to work and acknowledging the claimant does not have an occupational

disease or diagnosis that prevents her from working as a housekeeper.  There is no

supporting report or evaluation by Dr. Carle.  I give Dr. Carle’s opinion no weight.

I find the claimant has proven by a preponderance of the evidence that the

additional medical treatment that was recommended by the authorized treating

physician, Dr. Barry Baskin, to be reasonable and necessary and related to her

compensable injury.  The claimant was a credible witness who described her work
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injury, her treatment and all her current symptoms and problems.  Her right shoulder

had obvious tremors during the course of the hearing.  The medical evidence indicates

these began after Dr. Kilgore’s injection and certainly after her work injury.

ORDER

The claimant has proven by a preponderance of the evidence that the additional

medical treatment recommended by her authorized treating physician, Dr. Barry Baskin,

is reasonable and necessary and related to the compensable injury.

No indemnity benefits have been awarded herein.  An attorney’s fee may be

awarded only on indemnity benefits owed and controverted.  Ark. Code Ann. §11-9-715. 

Therefore, no attorney’s fees are awarded.

IT IS SO ORDERED.
_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


