
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F709946

CHRISTOPHER BOLTON CLAIMANT

TRANE MANUFACTURING                              NO. 1 RESPONDENT

ST. PAUL TRAVELERS                               NO. 1 RESPONDENT
CARRIER

SECOND INJURY FUND                               NO. 2 RESPONDENT

OPINION FILED NOVEMBER 4, 2008
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STATEMENT OF THE CASE

On August 7, 2008, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on January 3, 2008, and a pre-hearing order was filed on

January 3, 2008.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. The existence of the employment relationship at all times

pertinent, to include September 20, 2007.

3. The claimant earned an average weekly wage of $675.20.

4. The claim has been controverted in its entirety.

By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability.

2. Medical.

3. Temporary total disability.

4. Attorney’s fees.

Claimant’s contentions are:

“The above listed proposed
stipulations.  The claimant injured
his back as a result of the
aforementioned accident.  The
claimant is entitled to medical
treatment for the back and
additional temporary total
disability benefits.”

Respondents’ contentions are:

“The respondents will contend that
the claimant did not sustain a compensable back injury on September 20, 2007.”

DISCUSSION

I. COMPENSABILITY

The central issue in this case is whether the claimant

sustained compensable injuries to his lower lumbar in an employment

related accident on September 20, 2007.  The burden rests upon the

claimant to prove these compensable injuries.

In order to meet this burden, the claimant must first show

that this alleged injury satisfies the statutory requirements of
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Ark. Code Ann. §11-9-102(4)(D).  This subsection requires that the

claimant prove by medical evidence the actual existence of the

physical injuries alleged to be compensable.  Further, this

subsection requires that the actual existence of a physical injury

must be based upon or supported by “objective findings” as that

term is defined by Ark. Code Ann. §11-9-102(16)(A)(i).

The claimant testified that as follows:

“A. Well, the - I was brazing coils, and what
- in order to braze them, first you have to go
get the coil.  They weigh anywhere from 20 to,
I think, 70 pounds, something like that.  But
you have a hoist that picks it up.  And then
you have to push it back to your braze
station.  And in the process of doing that, as
I was pushing it - it’s on a overhead rim.
And as I was pushing it, when I changed
directions, kind of a twisting motion, there
was a big pop in my lower back and quite
painful.  And I immediately stopped working at
the time.”

On September 24, 2007, the claimant reported to Sparks

Preferred South for medical treatment complaining of low and mid

back pain and gave a history of a motor vehicle accident three

years ago.  On September 28, 2007, an MRI of the thoracic spine was

completed giving the impressions of degenerative disc disease

without any apparent compression fractures, spondylolisthesis or

significant canal compromise.  Mildly prominent central canal,

representing a normal variant at T3-4 level.  Small central disc

protrusion at T11-12 level.  Also an MRI of the lumbar spine was

performed and the impressions were central disc herniation at L4-5

level and small disc herniation at L5-S1 level centrally and to the

left.  Degenerative disc disease at L1-2 level with a small right
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paracentral focal disc protrusion.  Incidentally noted is presumed

cyst in the middle pole of the right kidney.  You may want to

correlate with a renal ultrasound to confirm the cystic nature.

On October 4, 2007, the claimant was seen by Dr. Joseph Miller

with complaints of back pain.  In a letter from Dr. Miller to Laura

Adams M.D., Dr. Miller states, “Symptoms in the area occurred

(possibly) as a result of twisting at work.”  The letter also notes

that degenerative disc disease is present as well as a disc

herniation at L4/5 and a protrusion or bulge at L1/2.  The claimant

was prescribed medication by Dr. Miller and placed on a TENS unit.

On October 23, 2007, the claimant was seen by Dr. Arthur M.

Johnson.  A progress note from that visit states: 

“This is a 34 year old gentleman who has had
problems with his low back that has been going
on since 9/20/07.  The patient pushed a load
and twisted to change direction and started
having severe pain in his back and bilateral
lower extremities.  He has had pain going into
the lateral thighs.  Has shooting, burning
type pain in the toes bilaterally and the pain
is constant.  He has difficulty standing.  He
has problems with prolonged activities.  He
has had lumbar epidural steroid injections
that did not help.  He has had a TENS unit
that has not helped as well.  He has not had
any other forms of treatment.” 

In that same report a past medical history was given

reflecting that the claimant had no surgeries and has some anemia.

Dr. Johnson gave impressions as a discogenic low back pain with a

central disc herniation at L4/5 and a small S1 left paracentral

disc protrusion.  Dr. Johnson’s plan for the claimant  was lumbar

traction, lumbar physical therapy, and a prescription for Zanaflex
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and Lorcet 10.  After seeing Dr. Johnson, the claimant had various

different treatments through physical therapy and pain management.

ADJUDICATION

After consideration of all the medical evidence presented, it

is my opinion that the claimant has “established” by medical

evidence, which is supported by “objective findings” (i.e. the

independent observation of findings beyond the claimant’s voluntary

control), the actual existence of physical injury or damage to his

lower lumbar.  Thus, the claimant has satisfied the statutory

requirements for a “compensable injury” that are contained in Ark.

Code Ann. §11-9-102(4)(D).

Next, the claimant must prove that her medically established

and objectively documented lumbar injury or damage meets the

definitional requirements for a “compensable injury” that are found

in Ark. Code Ann. §11-9-102(4)(A)(i).  These definitional

requirements are:

(1) The injury arose out of and occurred in
the course of the employment.

(2) The injury was caused by a specific
incident.

(3) The injury is identifiable by time and
place of occurrence.

(4) The injury caused internal or external
physical harm to the claimant’s body.

(5) The injury required medical services or
resulted in disability.

In order to prove the first three of these requirements, the

claimant must show the existence of a causal relationship between

a specific employment related incident and the physical injury.
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However, the claimant need not prove that the employment related

incident was the sole or even “major” cause of the physical injury.

It is only necessary that the employment related incident

contribute to her ultimate difficulties.  Clearly, aggravations of

pre-existing conditions may still constitute “compensable”

injuries.  Further, it is not necessary that the claimant prove the

existence of this causal relationship by medical evidence.  Nor, is

there any requirement that this causal relationship be supported by

objective findings.  The existence of such a relationship can be

reasonably derived from the record as a whole. 

The Appellate Courts have consistently held that the required

causal relationship has been established when the claimant proves:

(1) The occurrence of a specific employment
related incident or accident.

(2) The appearance of symptoms indicative of
the occurrence of the physical injury within a
reasonable period of time following theemployment related incident or accident.

(3) The injury is logically and reasonably
attributable to the trauma that was produced
by the specific employment related incident or
accident, and

(4) There is no evidence of any other equally
or more probable cause of the claimant’s
current difficulties.

In the present case, the greater weight of the credible

evidence clearly shows that the claimant cannot prove the causal

relationship that is required to prove his injury compensable.  In

this case the credibility of the claimant is essential in

establishing this causal relationship.  In testimony before the

Commission the claimant testified that in 2007 while under the care



7

of Dr. Hays, his chiropractor, he was able to hike, camp, and rock

climb along with household activities such as mowing the law and

taking out the trash.  Dr. Hays had removed the claimant from work

on September 13, 2007, until September 18, 2007, and on direct

examination the claimant stated that he was removed from work for

rest.  On direct examination the claimant also stated, “I’ve never

seen a doctor for my back, no.  Just a chiropractor.”  The claimant

also had this exchange on direct examination regarding the time at

which he was taken off work by his chiropractor:

“Q. Did you have any limitaition or weight
requirements placed on you by Dr. Hays?

A. No.

Q. Okay.

A. Not even while I was off did I have that.”

On cross examination the following exchange occurred between

the respondents’ attorney and the claimant regarding the time frame

that the claimant was taken off work by Dr. Hays:

“Q. You said that you understood that you had
been taken off work by the doctor up to
September the 20th --

A. Right.

Q. -- so you could rest.
A. Right.

Q. What were you resting?

A. My back.

Q. Okay.  You weren't just taking it easy.
You were specifically under treatment for back
problems.

A. That would be taking it easy, yes.
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Q. Okay.  The doctor's -- Dr. Hays's report
takes you off work from September the 13th
until -- and said you could return on
September the 18th.

A. Okay.

Q. But you didn't go back to work on
September the 18th, did you, Mr. Bolton?

A. No, I did not. 

Q. You called in and told them your back was
still hurting.

A. No.  I used FMLA.  I never said my back
was still hurting.

Q. You didn't go back to work on the 19th,
did you?

A. No, I did not.  No, I did not.

Q. Why not?

A. Because I used FMLA.  I stayed off.  It
was up to my --

Q. Your FML –

A. -- discretion to do that, yes.

Q. Okay.  Your FMLA had started back in
April of '07; correct?

A. Yes, it was.

Q. And from April of '07 up until September
-- through September 19th --

A. Uh-huh.

Q. -- you were able to take off work under
Dr. Hays's direction under the Family Medical
Leave Act --

A. Yes.

Q. -- because of back problems.

A. Yes.



9

Q. And you did.

A. Yes, I did.

Q. Throughout that entire period of time,
not continuously.

A. Right.

Q. You would work every now and then.

A. Right.

Q. Okay.  But up until September the 20th,
you specifically had been off for a period of
six or seven days.

A. Yes.

Q. For back problems.

A. Yes.

Q. Even though the doctor released you and
you didn't have any limitations or
restrictions, according to your testimony, you
weren't working.

A. That's right.

Q. And I understood you to say that during
this period of time that you were under
treatment by Dr. Hays in 2007, you could do
anything you wanted to at home.

A. Pretty much, yeah.

Q. You could hike, you could pick up your
child, you could mow the lawn, you could do
whatever you wanted to; correct?

A. I mean it's up to me.  It's up to what I
thought I could do.”

The claimant also stated that he had never seen or been

treated by a medical doctor for his back; however, medical records

indicate that he was treated by medical doctors for his back on

several occasions.  This discrepancy was explained by the claimant
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as a lapse in memory.  During his visit to Dr. Johnson, the

claimant failed to disclose significant history of back problems to

Dr. Johnson.  This included failing to disclose that he was removed

from work for several days before his alleged injury due to his

back difficulties.  The following exchange occurred between

respondents’ counsel and Dr. Johnson during deposition:

“Q. When Mr. Bolton came to your attention in
October of 2007, preparatory to that, was he
required by your clinic here or a member of
your staff to fill out any paperwork giving a
history of his problems?

A. Yes.

Q. Do you have that information available to
you?

A. Yes, I have that available.

Q. what, if anything, on that history form did
Mr. Bolton indicate to you about the
complaints he was having and how long they had
been present, and what, if anything, had
precipitated that?

A. Okay.  He has had, had had the low back
pain since September 2007, and it occurred
when he pushed and twisted something at work
and had started having mid to low back pain
that went out into the lateral aspect of his
leg at that time.

Q. Was there any history at all of any back
problems of any kind or nature whatsoever
prior to the September incident that he
reported?

A. No, not that I’m aware of.

Q. Was the patient asked about prior back
history of back complaints, or injuries or
accidents in the form that he was required to
fill out?

A. Yes, there is a past medical history form
that was filled out, and there was no mention



11

of any surgeries or any prior back pain.  He
had mentioned some anemia before.”

During Dr. Bolton’s deposition the following exchange also

occurred:

“Q. I’m going to show you a report I believe
to be of Dr. Khadura.  Is he from Sparks
Preferred South?  Does that -

A. Right.

Q. - seem to be where he -

A. I think so.  I’m not sure exactly which
clinic he’s in.

Q. I’m going to hand you a two-page report
that’s dated September, it’s on there
somewhere.  September 24 -

A. September 24th.

Q. - 2007.

A. Okay.

Q. and I will ask you to refer to the history
of illness.  I can’t read the name of the
doctor down at the bottom, but I believe that
would be the physician who initially saw him.

A. Right, I’m at a loss on that one, too.
Yeah, here he gives a history of back problems
in a motor vehicle accident three years ago,
and has seen a chiropractor with no relief.
Had some sharp shooting pains in his hip area
that occasionally goes into the leg.  And it
hurt to take a deep breath, sometimes, and
then he has stiffness.  And he has, in “Review
of systems” he says he had some, let’s see,
chronic pain, physically, can’t stand
secondary to pain.  Says, let’s see, he had
some questionable numbness, tingling.

Q. My question, Doctor, in reviewing the
history as noted by the referring physician -

A. Uh-huh (yes).
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Q. - is there any mention of this work-related
incident that he told you about when he saw
you in October?

A. No.

Q. and instead, there is a history of chronic
back pain over a period of two or three years
from a motor vehicle accident?

A. Yes.

Q. Did the patient indicate, give you anything
like that kind of a history?

A. No.

Q. Would that be significant in this case,
Doctor?

A. Yes, it would be significant.

Q. I take it then you were also unaware that
Mr. Bolton had been treated from April 4,
2007, until September 17, 2007, by a
chiropractor for low back pain.

A. Right.

Q. The records that are going to be introduced
in connection with Mr. Bolton’s workers’
compensation claim also indicate that the
chiropractor took him of work in September of
2007, and that this reason that he told you
about occurred the first day he went back to
work after having been taken off work by the
chiropractor for low back pain.  Do you think
that would be significant, Doctor, in trying
to figure out where Mr. Bolton’s back problems
came from?

A. Yes, it would be.

Q. Okay.  Do you agree, Doctor, that based
upon this additional information that I’ve
shared with you, that it would be speculative
at best to try to relate the back problems Mr.
Bolton has to an incident that occurred in
work on or about September 20, 2007?

A. Yes, it would be.



13

Q. Thank you.”

I find that the testimony provided by the claimant is not

credible.  Observing the claimant in person before the Commission

he was evasive in his answers to questions asked of him.  It is

clear that he has not been forthright with medical doctors and the

Commission.

The only evidence that the claimant has presented as to a

injury occurring at work is his testimony.  For all of the reasons

stated above, I do not find the claimant’s testimony credible.  I

find that the claimant has failed to prove he suffered an injury at

work on September 20, 2007.

However, even taking the claimant’s testimony as true, that an

injury did occur, he has still failed to show the causal

relationship between the injury at work and his current back

difficulties.  The claimant has a significant back history that

includes his being off of work for several days prior to his

reported injury.  The only evidence other than his testimony is a

letter from Dr. hays on July 29, 2008.  In the letter Dr. Hays

states that he has not seen the claimant since three days prior to

the alleged injury.  Dr. Hays also fails to give or offer

reasonable medical evidence regarding the claimant’s current

condition.  I do not give weight to his opinion regarding an

alleged injury in which he has not seen the claimant since the

injury was alleged to have occurred.

It is more likely that the claimant’s current difficulties are

a results of the back problems he has suffered for sometime and was
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removed from work from September 13, 2007, to September 18, 2007.

Taking the claimant’s testimony as true regarding the injury at

work, it is more likely that he suffered a reoccurrence of his pre-

existing problems instead of a new injury or even an aggravation.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on January 3, 2008, and contained in

a pre-hearing order filed January 3, 2008, are hereby accepted as

fact.

2. The claimant failed to prove by a preponderance of the

evidence that he suffered a compensable injury.

3. That this case is to be dismissed in its entirety.

ORDER

That the claimant failed to prove his case by a preponderance

of the evidence and this claim is dismissed in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


