
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F603454

EDMOND BLOUIN, Employee  CLAIMANT

BIO TECH PHARMACAL INDUSTRIES, Uninsured Employer  RESPONDENT

OPINION FILED OCTOBER 22, 2008

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by CONRAD ODOM, Attorney, Fayetteville, Arkansas.

Respondent represented by CHARLES STUTTE, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On October 1, 2008, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on August 13, 2008, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulation:

1.   The prior opinion is final.

At the time of the hearing the parties agreed to stipulate that claimant earned

sufficient wages to entitle him to compensation at the rates of $461.00 for total disability

benefits and $346.00 for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to permanent partial disability benefits based upon a 7%

rating to the body as a whole as well as wage loss disability.

2.   Attorney fee.

The claimant contends he is entitled to permanent partial disability benefits including

a 7% rating and wage loss for his compensable injury. 
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The respondent contends that claimant is not entitled to permanent partial disability

benefits.   Respondent also contends that the previously stipulated date of injury in June

2004 is incorrect and that the correct date of injury should be on or about November 1,

2004.   

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The prior opinion of January 15, 2008 is final.   

2.   The parties’ stipulation that claimant earned sufficient wages to entitle him to

compensation at the rate of $461.00 for total disability benefits and $346.00 for permanent

partial disability benefits is hereby accepted as fact.

3.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to permanent partial disability benefits in an amount equal to 10% to the body

as a whole.   This is based upon an impairment rating of 7% and a loss in wage earning

capacity in an amount equal to 3% to the body as a whole.

4.   Respondent has controverted claimant’s entitlement to permanent partial

disability benefits in an amount equal to 10% to the body as a whole.

FACTUAL BACKGROUND

The claimant is a 59-year-old man who has bachelor’s degrees in fine arts and

history.   Claimant also has a doctorate degree in crypto technology.  Claimant testified that

crypto technology involves the handling of “codes”.   

Since graduating from college claimant has primarily worked as a freelance artist
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in New Orleans painting landscapes and culture of the South.  Claimant also testified that

approximately 20 years ago he worked as a business manager for a landscape

architectural firm running crews and performing some drafting work.  Claimant also stayed

at home for approximately seven years raising his son.  

Claimant began working for the respondent approximately five years ago performing

graphics work.  Claimant’s job duties primarily required him to design labels for non-

prescription supplements which are manufactured by the respondent.  Claimant performed

that job for several months before moving on to other jobs including customer service,

quality control, preparing reports for the staff, researching and writing information

brochures, and working as a “gofer”.  

Claimant testified that when he initially began working for the respondent he was a

full-time employee.  Subsequently, claimant worked for the respondent part time with full

benefits.  Claimant testified that he worked approximately one-half a day and was able to

do other things the remainder of the day such as painting.  Claimant testified that he was

making approximately $36,000 per year when he left the respondent’s employment.

The claimant suffered an admittedly compensable injury while working for the

respondent.   The parties had previously stipulated that this compensable injury occurred

in June 2004; however, it appears that the actual date of injury was on or about November

1, 2004.  On the date of injury claimant was in the process of moving his office to another

location in the respondent’s building.  Claimant testified that he was under his desk looking

at it to determine how to separate the two pieces apart when a bolt loosened and the desk

collapsed on top of him.  In addition to being struck by the two pieces of the desk he was

also struck by a bookcase that set on top of the desk.  Claimant testified that as a result

of this incident he had pain in his back, legs, neck, and knees.

Claimant first sought medical treatment from Dr. Birch, his family physician, on

November 11, 2004.  Dr. Birch diagnosed claimant’s condition as multiple musculoskeletal
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complaints and prescribed claimant  medication.  The following day on November 12, 2004

claimant was sent by respondent to Dr. Kirk Johnson, chiropractic physician, for medical

treatment.  Dr. Johnson diagnosed claimant’s condition as mid-cervical, upper thoracic,

and lumbosacral sprain.  Dr. Johnson treated claimant with therapy to reduce muscle

spasms and inflammation.  The medical records indicate that claimant continued to be

evaluated by Dr. Johnson several times a month until the last treatment on May 18, 2005.

A medical note from that date indicates that claimant had undergone a massage the

previous day and wanted to wait to receive additional medical treatment.  Accordingly, Dr.

Johnson indicated that therapy would be discontinued until claimant returned for follow up.

Apparently claimant never returned to Dr. Johnson for follow-up treatment but

instead sought treatment from the Veterans Administration Hospital.  In fact, the medical

records indicate that claimant was receiving medical treatment from the VA physicians at

the same time he was undergoing treatment from Dr. Johnson.  A cervical spine x-ray was

taken on December 6, 2004 and interpreted as revealing a straightening of the normal

curvature which suggested possible pain and spasm to that area.  An x-ray of the lumbar

spine revealed anterior wedging of L1 with a volume loss of 30 percent and disc disease

at L1-L2.  Physician notes from December 6, 2004 indicate that claimant was seeking

chiropractic treatment which was providing some improvement in his condition.  As a result,

no specific treatment was provided for claimant’s back by the VA physicians and he was

informed to return in one year.

Claimant’s next visit with the VA physicians actually occurred on March 15, 2005,

at which time the treating physician indicated that lumbar films showed a compression

fracture at the L1 level.  Claimant was prescribed exercises and physical therapy.  A

subsequent report dated June 14, 2005 notes that claimant has participated in physical

therapy and has performed exercises at home.  However, claimant did not feel that he was

making sufficient progress.  As a result, claimant was referred to Dr. Runnels,
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neurosurgeon, for evaluation.  Claimant was evaluated by Dr. Runnels on August 10, 2005.

Dr. Runnels indicated that he would follow claimant clinically and if pain worsened he could

return.  Claimant was prescribed medications, back exercises, a back supporter, and

instructed to avoid weight lifting exercises.  Dr. Runnels indicated that if claimant’s

condition did not improve he would order an MRI scan.  

The VA records indicate that claimant was subsequently evaluated for complaints

of depression, but make no mention of further treatment for back complaints.

On January 18, 2006 claimant was evaluated by Dr. Moffitt at the request of the

compensation carrier.  Dr. Moffitt reviewed claimant’s x-rays of his lumbar spine and

indicated that he did not believe that claimant had suffered a compression fracture.

However, he did order an MRI scan of the claimant’s lumbar spine.  In a report dated

February 19, 2006, Dr. Moffitt stated that the MRI scan revealed a herniated disc at the

T12-L1 level.  Dr. Moffitt ordered physical therapy, assigned claimant work restrictions, and

referred him for an evaluation by a neurosurgeon.  

The neurosurgical evaluation occurred on February 28, 2006 when claimant was

evaluated by Dr. Cathey.  In his report of that date Dr. Cathey indicated that his review of

the MRI scan revealed a herniation at the T12-L1 level with no significant cord or nerve

root compression.  Dr. Cathey also did not believe that claimant had suffered a

compression fracture.  Dr. Cathey did not believe surgery would be of any benefit to

claimant’s condition and he opined that claimant had reached maximum medical

improvement.  Dr. Cathey went on to indicate that claimant might need additional treatment

to deal with chronic pain and he also assigned claimant a permanent physical impairment

rating in an amount equal to 7% to the body as a whole.

This claim was originally accepted as compensable and compensation benefits were

paid for by AIG.  However, shortly after the impairment rating was assigned by Dr. Cathey

AIG contended that it was not liable for additional compensation benefits based upon the
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fact that the respondent’s compensation coverage had been canceled prior to claimant’s

injury.  A hearing was conducted on this issue on December 12, 2007 and in  an opinion

filed January 15, 2008, I found that the respondent’s workers’ compensation coverage had

properly been canceled by the carrier; therefore, the respondent employer, not the carrier,

was liable for compensation benefits.  That opinion was not appealed and is now

considered final.

Claimant has filed this claim contending that he is entitled to permanent partial

disability benefits as a result of his compensable injury.

   

ADJUDICATION

Claimant contends that he is entitled to permanent partial disability benefits as a

result of his compensable injury.  Claimant contends that this includes benefits attributable

to the 7% impairment rating assigned by Dr. Cathey as well as benefits for a loss in wage

earning capacity.

In consideration of this issue, I note that claimant had some complaints of back pain

prior to his employment with the respondent.  Medical records from claimant’s family

physician, Dr. Ratcliff, dated May 23, 2000 indicate that claimant was complaining of

persistent left hip and leg discomfort.  Dr. Ratcliff’s notes indicate that these symptoms had

been ongoing since 1997.   He suspected that claimant’s complaints were coming from his

low back, but indicated that an MRI scan did not reveal the etiology of those complaints.

Dr. Ratcliff indicated that he would continue to follow the claimant and treat him with anti-

inflammatories as needed.  The medical records indicate that claimant returned to Dr.

Ratcliff for evaluations on December 21, 2000 and July 6, 2001 with no noted complaints

involving his back.

Claimant subsequently returned to Dr. Ratcliff on September 20, 2002 for a follow-

up of acid reflex disease and chronic mild depression.  Dr. Ratcliff’s notes of that date also
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indicate that claimant’s leg and back pain have improved as long as claimant does not do

a lot of stooping.  Dr. Ratcliff provided no specific treatment for claimant’s back.

Subsequent medical records from Dr. Ratcliff dated December 11, 2002; March 24, 2003;

and October 14, 2003, all fail to mention any continuing complaints of low back pain.  Dr.

Birch subsequently became claimant’s family physician.  Medical reports from Dr. Birch

dated March 22, 2004 and October 22, 2004 make no mention of back complaints.

It was claimant’s testimony that the back complaints for which he sought medical

treatment from Dr. Ratcliff were the result of him picking up his child while staying home

for a seven year period of time.  Claimant testified that once his son became older and he

quit picking him up the back complaints went away.

In short, while the claimant did have some prior complaints of back pain, the medical

reports last mentioned those complaints on September 20, 2002, more than two years

before claimant’s compensable back injury.  Furthermore, no medical treatment was

offered by claimant’s treating physician at that time and subsequent medical reports make

no mention of additional back complaints until after claimant’s compensable injury.

On the other hand, claimant did suffer an admittedly compensable injury to his back

while working for the respondent on or about November 1, 2004.  Claimant was evaluated

by several physicians and an MRI scan revealed a herniated disc at the T12-L1 level.

Claimant was evaluated by Dr. Cathey, neurosurgeon, who opined in a report dated

February 28, 2006 that the claimant’s disc herniation was the result of his occupational

injury.  Dr. Cathey in that same report went on to assign claimant a permanent physical

impairment rating in an amount equal to 7% to the body as a whole based upon the AMA

Guides.

Based upon the foregoing evidence, I find that claimant has suffered a permanent

physical impairment in an amount equal to 7% to the body as a whole as a result of his

compensable injury while employed by the respondent.  This finding is based upon the
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claimant’s testimony, the medical records, and specifically, Dr. Cathey’s report of February

28, 2006.

Claimant also contends that he is entitled to permanent partial disability benefits for

wage loss as a result of his compensable injury.   According to A.C.A. §11-9-522(b)(1), the

Commission may take into account various factors in determining wage loss.  These

factors include the percentage of permanent physical impairment, the claimant’s age,

education, work experience, and all other matters reasonably expected to affect the future

earning capacity. 

Here, as previously noted, claimant has been assigned a permanent physical

impairment rating in an amount equal to 7% by Dr. Cathey.  In addition,  it is also relevant

to note that Dr. Cathey indicated in his report of February 28, 2006 that claimant might

need additional medical treatment to cope with his long-term pain.  Most significantly, Dr.

Cathey also indicated that claimant should return to “the activities of daily living without

restrictions.  I have also encouraged him to resume jogging, working out, bicycling, etc.”

Dr. Cathey did not place any physical restrictions on the claimant’s ability to work.

As previously noted, the claimant is 59 years old and he has bachelors degrees in

fine arts and history.  Claimant also has a doctorate in crypto technology.  Upon graduating

from college the claimant worked as a freelance artist in New Orleans.  Claimant testified

that while working as an artist he made “just about at poverty level or a little bit above it.”

 In addition to working as an artist, claimant testified that approximately 20 years ago he

worked as a business manager for a landscape architecture firm running crews and

performing some drafting work.   Claimant also stayed at home for seven years raising his

son and began working for the respondent approximately five years ago.  Following his

compensable injury the claimant returned to work for respondent for a period of time before

being placed on administrative suspension without pay.  Claimant testified that he has not

been offered a job back by the respondent making the same wages as he was earning
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prior to his injury.

Claimant testified that since leaving the respondent’s employment he has been

unable to obtain jobs making the same wages as before.  Claimant testified that he has

worked several jobs since that time including working for a government organization which

assists people.  Claimant testified that this job paid minimum wage for 20 hours of work per

week.  Claimant also testified that he worked for the Department of Health & Human

Services 20 hours a week earning $10.00 an hour.  Claimant was initially placed in a

counseling job and testified that he was moved to a job in the filing area due to his inability

to focus because of pain.  Claimant also testified that he was unable to perform the filing

work because the twisting and turning caused pain in his low back.   Claimant also testified

that he performed some substitute teaching work earning $70.00 per day.  Claimant

testified that he could not perform this job every day when available because of increases

in his back pain.   He testified that the most he worked was one or two weeks at a time.

Finally, claimant has continued to perform some painting but indicated that the pain has

affected both the quality and quantity of his work.  Claimant also testified that he has

applied for various other positions including consulting jobs and management.

After review of the relevant wage loss factors presented, I find that claimant has met

his burden of proving by a preponderance of the evidence that he has suffered a loss in

wage earning capacity in an amount equal to 3% to the body as a whole.  Claimant was

not returned to work by the respondent at wages equal to or greater than those he was

earning prior to his injury.  Subsequent to his employment with respondent, claimant has

attempted to work at other jobs with limited success.     However, in my opinion, the most

significant evidence is Dr. Cathey’s opinion that claimant could return to the activities of

daily living without restrictions and he encouraged him to resume jogging, working out, and

bicycling.   Based upon all of the foregoing evidence, I find that claimant has suffered a

loss in wage earning capacity in an amount equal to 3% to the body as a whole.
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AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to permanent partial disability benefits in an amount equal to 10% to the body

as a whole.  This includes a 7% impairment rating and a loss in wage earning capacity in

an amount equal to 3%.  Respondent has controverted claimant’s entitlement to permanent

partial disability benefits in an amount equal to 10% to the body as a whole.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.  

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

The respondent is ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $577.75.

IT IS SO ORDERED.

                                                                    
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


