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Hearing before Administrative Law Judge Barbara Webb on June 5, 2008, in Little
Rock, Pulaski County, Arkansas.  

The claimant was represented by Mr. Scott A. Scholl, Attorney at Law, Jacksonville,
Arkansas.

Respondents No. 1 were represented by Mr. Walter A.  Murray, Attorney at Law,
Little Rock, Arkansas.

Respondent No. 2, the Death and Permanent Total Disability Trust Fund, was
represented by Ms. Christy King, Attorney at Law, Little Rock, Arkansas.  The Fund
waived its appearance at this hearing. 

Respondent No. 3, the Second Injury Fund, was represented by Mr. David
Simmons, Attorney at Law, Little Rock, Arkansas.  The Fund  waived its appearance
at this hearing.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on June 5, 2008, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on March 13, 2008. The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this
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hearing.  A copy of the March 13, 2008 Pre-hearing Order is made a part of the

hearing record as Commission Exhibit No. 1.  By agreement of the parties, the

stipulations as submitted by the parties in the Pre-hearing Order as amended on the

record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on November 15,

2006, and at all relevant times.

3. If found compensable, the claimant earned an average weekly wage

of $870.69 which would entitle the claimant to the maximum rate in

effect, i.e. $488.00 for temporary total disability and a permanent

partial disability rate of $366.00 per week.

4. The claimant cannot be permanently and totally disabled prior to

September 25, 2007, the last date claimant worked.

5. Respondents No. 1 have controverted this claim in its entirety.

By agreement of the parties, the issues presented at the hearing were as

follows:

1. Compensability of claimant’s alleged November 15, 2006 injury.

2. If found compensable, claimant’s entitlement to medical benefits,

temporary total disability benefits, permanent partial disability

benefits, wage loss benefits and attorney’s fees.

3. The claimant reserves all other issues at this time.
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The record consists of a one volume transcript of the June 5, 2008 hearing,

consisting of the testimony of Denise Bishop, David Bishop, Christopher Purchase,

Sherry Belenger,  and all documentary evidence consisting of Commission’s Exhibit

1 (Pre-hearing Order); Claimant’s Exhibit 1 (Medical Reports); and Claimant’s

Exhibit No. 2 (Deposition Transcript of Richard Jordan, M.D.).  In addition, I have

blue-backed a letter dated May 27, 2008, from the Death and Permanent Total

Disability Fund which is incorporated into the record of this proceeding.

 FACTUAL BACKGROUND

The claimant is forty-eight years of age (b.d. 08-05-59).  She is married and

has eight children now over the age of 18.  She earned an associate degree in

nursing in 1987 and has a bachelor’s degree in organizational management.  She

is certified through the Board of Operating Nurses.  Since completion of her nursing

degree, she has worked as an operating room nurse.  Her duties include conducting

the patient interview, preparing the facility for surgery, and staying with the patient

while that patient is under anesthesia.  She began working for St. Vincent Health

System in March of 2003 as a staff nurse.  She was subsequently given more

administrative duties and her job titles changed.  She was promoted to Director of

Surgery approximately one year prior to the accident.  At the time of her injury, she

was the Director of the Surgery Department of St. Vincent Health System.  On

November 15, 2006, she was making rounds in the operating room suites and

observed an anesthetist struggling with a patient and knew there was something out

of the ordinary.  She ran in to the room and saw that the hydraulics on the table had
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collapsed.   The anesthetist was trying to hold the patient’s head since the patient

was already anesthetized and intubated.  The airway had been disconnected, the

IV had pulled out, and the patient was bleeding and not breathing.  She caught the

patient as he was sliding off the table.  She explained that the patient was a very

large patient, estimating his weight at 340 pounds.  She grabbed him under his neck

and shoulders to hold him so the anesthetist could reconnect the ventilator to the

endotracheal tube so he could be taken in the operating room.

She explained that they had been having problems with the operating table

where the hydraulics would not stay in place.  She testified that the hydraulic end

of the table collapsed leaving no support underneath the patient’s head extending

all the way to his mid-back.  She testified that she immediately felt something snap

in the base of her skull around her neck and felt pain, numbness, and tingling from

her upper neck and shoulder areas all the way down both arms. 

Bishop testified that she had two previous cervical fusions in 1993 and 1997.

She had experienced intermittent discomfort but nothing in comparison to what she

felt on that day.  She testified that she had an episode of discomfort with her neck

a few days prior to the accident and had spoken informally with Dr. Jordan, a

neurosurgeon while in the operating room.  He suggested that she have an MRI to

look at the hardware in her neck from previous fusions. She explained that her

problem was discomfort that would “come and go” and did not require medication.
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Bishop testified that she reported her injury to her supervisor and sought

immediate medical treatment in the emergency room that night.  She was given pain

medication and sent to Concentra.  She was treated by Dr. Almond and received

some muscle relaxers and pain medication.  She was referred to Dr. Cathey who

performed an arthroscopy.  She subsequently underwent a cervical fusion with

plating and bone graft performed by Dr. Jordan.  She went to physical therapy after

the surgery.  She explained that she had regained a limited range of motion.  She

can nod and drive short distances, although she has difficulty turning her neck and

driving long distances.  She estimated her range of motion in her neck was 65-70

per cent less than prior to the surgery.    

She testified that she previously enjoyed sewing, fishing, SCUBA diving, and

bowling.  She testified that she can no longer sew, fish, bowl or SCUBA dive.  She

explained that her husband helps her with the housework, but that she can sweep

and mop.  She is no longer able to garden.  She testified that she cannot take pain

pills.

Bishop testified that she was released to return to work for four hours per day

on September 21, but was still in physical therapy and was restricted on lifting.  She

explained that the hospital did not make the needed accommodations for working

at her desk.  She testified that she had returned on intermittent family medical leave

and was terminated on the third day after returning to work.  She explained that she

did not know the reason she was terminated.  She received a call from her

supervisor, Sherry Belenger, to go to human resources.  She met her supervisor
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with Joelle Copeland, a human resource employee.  She was told that she was

being terminated and escorted by security to retrieve her personal belongings and

to leave the building.  

She testified she had applied for a job with an interim management company

since she had done management for 18 years in the operating room setting but had

not heard back from the company.  She applied for a job with Conway Regional but

had not heard back from them.  She testified that she did not have the same

earning potential as before her injury.  

On cross-examination, Bishop testified that she did not miss any work with

the exception of the times she went to the ER and Concentra until she had surgery

on August 23, 2007.  She had a cervical fusion by Dr. Cathey in 1993 as a result of

a workers’ compensation claim and received a ten percent rating.   She testified that

she had intermittent problems since 1993 with her neck.  In 1997, she recalled a

sudden onset of acute pain in her neck which caused her to go to the emergency

room.  She underwent a second cervical fusion performed by Dr. Russell.  She

explained that after her second surgery, she continued to have intermittent

problems about once a month.     

She testified that her husband has always helped out the with household

chores and cooking.  She testified that prior to the injury she would avoid heavy

lifting without assistance and was cautious to protect herself.

She sought employment with a travel nurse agency upon getting a medical

release from Dr. Jordan in March of 2008.   She explained that she had a working
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relationship with Dr. Jordan prior to the incident.  She testified that Dr. Kilgore had

done bilateral carpal tunnel surgery on her hands prior to December of 2002, while

she worked at Rebsamen Medical Center.

She testified that she had to take pain medication to continue to work, but

could no longer tolerate the medication.  She explained that before the third surgery,

she would not move patients by herself.

Bishop testified that she was making $35-36 dollars an hour prior to her injury

and that she currently would make $22-23 dollars an hour unless she was able to

complete an additional educational course work through the clinical-legal nurse

program based out of Florida.  She explained that the program is on-line but would

require attendance at some clinical sessions in Florida.  She estimated the cost of

the program to be between $6,000.00 and $8,000.00.  She has not undergone a

functional capacity evaluation or met with an occupational therapist.  She did not

draw unemployment after leaving St. Vincent Medical System.  She explained that

she was a salaried employee and was paid the sum of $72,000.00 per year.  The

jobs that were available within her physical restrictions without additional training

paid between $36,000.00 and $40,000.00.

David Bishop has been married to the claimant for thirty-two years.  He

testified that the claimant did not see a doctor between her second surgery in 1997

until her surgery in 2006.  He explained that he and his wife were extremely active,

went to the Carribean, and enjoyed SCUBA diving and amusement parks.  He

testified that since the incident, she has not been able to do hardly anything.  He
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testified that she was dedicated to her job and never missed a day in her life of

work.  He described her work ethic as the best he had ever seen.  He testified that

since her injury she has been “shot down, black-balled, and everything else”.  He

explained that the Conway hospital was after her while she worked at Rebsamen

and St. Vincent’s, but that when she went to Conway she was not brought back for

a second interview despite her 20-plus years of experience.  

Christopher Purchase testified that he worked for St. Vincent Health System

since January of 2001, but was on military leave since July of last year and had

breaks during the time with military deployments.  He was working on November 15,

2006, as a scrub tech.  His job duties included assisting the physician and nurse in

preparing the patient for surgery, assisting the physician during surgery, and

passing instruments needed for surgery.  He recalled that on November 15th, they

were working with a fairly large patient when the bed gave out and the patient began

falling.  He testified that Bishop and he had to catch the patient.  He testified that

he saw Bishop try to hold the patient and that it was difficult.  He explained that he

could tell by the grimace on her face that she was in pain and she later complained

that her neck was hurting.  He explained that the nurse anesthetist was holding the

patient’s head and that he and Bishop were on either side trying to hold the patient

up.  He recalled that another person went to the end of the bed and grabbed the

patient’s feet to keep him from sliding off.  He recalled that the patient was heavy.

They held the patient until the bed was fixed.  



- 9 -Bishop - F700630

Sherry Belenger testified that she was employed as the Director of Nursing

at St. Vincent Health System.  She was Bishop’s supervisor in November of 2006.

She recalled that Bishop had told her that she had a lot of pain in her neck and

shoulders that was getting worse and worse prior to the incident on November 15,

2006, because Bellenger was also having pain.  Bishop told her that she had an

MRI.

Belenger testified that she was the one responsible for terminating the

claimant.  She testified that Bishop was terminated for poor performance and

employee morale.  She explained that she almost had a revolt from the employees

stating that they had not been treated well.  The employees complained of not

getting breaks, of the manager and charge nurses yelling at them, even using curse

words, the cleanliness of the department, and the organization of the department.

Bellinger conducted an investigation and interviewed the employees.  At the

conclusion of the investigation, she made the determination to terminate Bishop.

She testified that the decision had nothing to do with Bishop’s workers’

compensation injury or with her continued complaints of pain in her neck and

shoulders before the incident.  

On cross-examination, Bellenger testified that she was told about the MRI on

the day prior to the test.  She explained that there had been problems and issues

with Bishop prior to November of 2006 and that she had met with her and

documented some of the complaints.  She testified that she had met with the

employees during the time that Bishop was off work due to her surgery and was
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concerned that they would be losing a lot of employees. She explained that Bishop

had an MRI approximately four to five days prior to the incident.

On rebuttal, Bishop testified that she had never met with anyone concerning

any problems at work or poor performance reviews.  She explained that when she

went back to work, all she got was hugs.  She testified that when she was

terminated, Belenger did not mention any complaints.  Bishop testified that she

increased the revenue to over $3 million about their projected revenue for surgical

services and increased their business by 300 percent during the time she was there.

She testified that she did not believe Belenger was truthful since she did not get a

conference with her and had never had any discipline or performance conferences.

Medical records reflect that Bishop underwent an MRI on November 10,

2006, at the direction of Dr. Richard Jordan.  The MRI revealed that the claimant

had undergone two previous neck surgeries.  It further revealed that

there is marrow edema identified within the C4 and C5 vertebral
bodies. . . . The endplates appear intact.  There is no evidence of
significant compression at this time, Given the otherwise
unremarkable appearance of the disc space, this may reflect the
sequels of acute on chronic degenerative change.  Given the lack of
significant high signal within the disc space, spondylodiscitis is
considered much less likely.  2. Diffuse posterior disc/osteophyte
complex at C4/5 which contributes to moderate canal narrowing
(7.7mm) and moderate-to-severe bilateral foraminal narrowing.
Recognition - Recommend follow-up cervical spine MRI in 2 months
for further evaluation of the C4 and C5 vertebral bodies.

On November 17, 2006, after the incident, the claimant underwent x-rays and

another MRI of the cervical spine.  The x-rays revealed no evidence of acute injury.

The MRI revealed
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C4/5 - Again, there is mild relative narrowing of the disc space.
Again, best seen on STIR imaging, there is high signal identified
within the C4 and C5 vertebral bodies, the appearance of which has
not significantly changed compared with  November 10, 2006.  Again,
degenerative origin is suspected . . . Impression - 1. No evidence of
acute traumatic injury involving the cervical spine.  Overall, the
appearance is unchanged compared with November 10, 2006. . . .

On January 3, 2007, the claimant was evaluated by Dr. Steven Cathey.  He

noted that

In my opinion, Ms. Bishop has suffered a musculoskeletal injury
superimposed on the previously documented disc protusion at C4-C5.
Although a case could be made for going ahead with physical
therapy, trigger point injections, continued medical management, etc,
I certainly believe Dr. Jordan’s plans to proceed with an anterior
cervical decompression and fusion at C4-C5 to be an appropriate
treatment option in this case.  Although there apparently has been no
change radiographically when the two MRI scans are compared, since
the patient’s symptoms have changed, it is my opinion that the
occupational injury is the major cause of her trouble.

On August 23, 2007, the claimant underwent anterior cervical diskectomy and

fusion at C4-5 by Dr. Jordan.  In his deposition, Dr. Jordan testified that the last time

he had treated the claimant was November 27, 2007, and that she had been

released to work and was able to work in the same job with some anatomical

limitations.  He assigned a 16% total body impairment based on the AMA

Guidelines.  He did not anticipate future procedures but that she would need pain

medication and muscle relaxers periodically for the next two years.  He testified,

Q.  And would it be you opinion, as it was with the radiologist, that
there were no objective and measurable findings of any kind of acute
or fresh or new injury on those diagnostic tests?
A.  Yes.
Q.  So, really, what we are dealing with here, then, is an incident, and
an increase in pain as a result of that incident?
A. Yes.
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 FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on November 15,

2006, and at all relevant times.

3. The claimant earned an average weekly wage of $870.69 which

would entitle the claimant to the maximum rate in effect , i.e. $488.00

for temporary total disability and a permanent partial disability rate of

$366.00 per week.

4. The claimant cannot be permanently and totally disabled prior to

September 25, 2007, the last date claimant worked.

5. Claimant has proven by a preponderance of the evidence that she

was involved in an incident trying to protect a patient when a surgical

bed collapsed under him while performing employment services on

November 15, 2006.

6. Claimant has failed to prove by a preponderance of the evidence that

she sustained a compensable injury on or about November 15, 2006,

in that claimant has failed to prove by a preponderance of the

evidence that the alleged injury is established by medical evidence

supported by objective findings.
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7. Claimant has failed to prove by a preponderance of the evidence that

the work-related incident was the cause of the need for her medical

treatment. 

 DISCUSSION

The claimant contends she sustained a compensable injury on November 15,

2006, and is entitled to medical benefits, temporary total disability benefits from the

date of injury to a date yet to be determined, permanent partial disability benefits,

wage loss benefits and attorney’s fees.

Respondents No. 1 controvert this claim in its entirety contending that

claimant’s problems are not related to her employment and, alternatively, claimant’s

problems are related to pre-existing conditions.

The Death and Permanent Total Disability Trust Fund contends that pursuant

to Ark. Code Ann. § 11-9-525(b)(1), Second Injury Fund liability must be determined

prior to consideration of the Death and Permanent Total Disability Trust Fund

liability.  If the Second Injury Find is found to not have liability and the claimant is

found to be permanently and totally disabled, the Trust Fund stands ready to

commence weekly benefits in compliance with Ark. Code Ann. § 11-9-502.

Therefore, the Trust Fund has not controverted the claimant’s entitlement to

benefits.  The Trust Fund will defer to the outcome of litigation as to the extent of

disability.  At the hearing, the claimant reserved the issue of permanent and total

disability for a later hearing. 

The Second Injury Fund has deferred to the outcome of the litigation.  
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I. COMPENSABILITY

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: (a)n

accidental injury causing internal or external physical harm to the body or accident

injury to prosthetic appliances, including eyeglasses, contact lenses, or hearing

aids, arising out of and in the course of employment and which requires medical

services or results in disability or death.  An injury is “accidental” only if it is caused

by a specific incident and is identifiable by time and place of occurrence.  A

compensable injury must be established by medical evidence supported by

objective findings.  Ark. Code Ann. § 11-9-102(4)(D). Claimant’s burden of proof

shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  If

claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails to

establish the compensability of the claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684
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S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

In the instant case, there is no dispute over whether a specific incident

occurred on November 15, 2006, at work.  The claimant testified that she injured

her neck when she was holding a patient to keep him from falling after the surgical

bed he was on collapsed.  She testified that she reported the incident immediately

to her supervisor and remained at work. 

Based on my review of the credible evidence, I find that claimant has proven

by a preponderance of the evidence that she went to the aid of a patient when his

bed collapsed while performing employment services for St. Vincent Health System

on November 15, 2006.  This is supported not only by the testimony of the claimant,

but also the testimony of her co-worker, Christopher Purchase, who observed the

bed collapse and the claimant as she held the patient immediately after the fall.

II.  OBJECTIVE FINDINGS 

The employee must prove by a preponderance of the evidence that she

sustained a compensable injury.  In addition, a compensable injury must be

established by medical evidence supported by objective findings.  Ark. Code Ann.

§ 11-9-102(4)(D).   “Objective findings” are those findings which cannot come under

voluntary control of the patient.  Ark. Code Ann. § 11-9-102(16)(A)(i). In the present

case, I find that the claimant does not establish a compensable injury by medical

evidence supported by objective findings.
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A review of the medical records offered in this case reflect there is no

objective medical evidence that the claimant sustained a new injury to her neck as

a result of this incident.   Although the doctors diagnosed the claimant with a

“Cervical strain,” he did not report any findings of muscle spasms or any other

objective medical findings.  Further, the objective findings of the MRI taken after the

accident did not reveal any new findings when compared with the MRI taken five

days prior to the incident, but instead showed evidence of degenerative conditions.

In Lockett v. Cooper Tire & Rubber Co., 2005 AWCC 123 (June 21, 2005),

the Commission found that the claimant had failed to meet his burden of proof

when his MRI reflected normal findings.  Similarly, in Overstreet v. Pontiac Coil, Inc.,

2004 AWCC 194 (November 2, 2004), while finding that an on-the-job incident

happened, the Commission held the claimant failed to meet her burden in that there

was no medical evidence offered supported by objective findings of injury in the

record.  In the case of Hassler v. Thomas & Betts Corporation, 2005 AWCC 215

(October 19, 2005), the claimant contended that she sustained an injury to her right

shoulder when she heard it “pop” while lifting parts.  In reviewing the evidence, the

Commission noted that the “mild tendinosis” and “small amount of fluid” shown on

the MRI were not objective findings sufficient to establish a compensable injury to

the claimant’s shoulder.  Further, the Commission noted that the doctor did not

report any findings of swelling, bruising, or any other objective medical findings.
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III. CAUSATION 

In the instant case, it has been established that an incident involving the

claimant occurred at work.  It is equally clear from the medical evidence that

objective medical evidence established the claimant’s need for surgery to her neck.

The primary dispute is whether claimant has established a causal connection

between her compensable injury and the surgery and other medical treatment given

the fact that claimant suffered from preexisting neck problems prior to the work-

related incident.   In a workers’ compensation case, a claimant must prove a causal

connection between the work-related accident and the disabling injury.  Stephenson

v. Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).   This is not a case

where the claimant must prove that the neck  injury had to be the major cause of the

need for the medical treatment in order for it to be covered by workers’

compensation.  That analysis is not applicable since this is a case involving a

specific injury and request for medical treatment as opposed to a gradual onset

injury or an award of permanent disability benefits.   See, Farmland Ins. Co. v.

DuBois, 54 Ark. App. 141, 145, 923 S.W.2d 883, 885 (1996).  The determination of

whether a causal connection exists is a question of fact for the Commission to

determine.  Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).

In the instant case, it is clear that claimant suffered from degenerative disc

disease and that her complaints of neck pain preceded the alleged incident.  The

facts further reflect that the claimant was not diagnosed with a herniated disk until

one month following the alleged incident at work and surgery was not performed
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until August 23, 2007, notwithstanding examination and treatment from doctors,

including x-rays and an MRI.  If a disability does not manifest itself until many

months after the accident, so that reasonable men might disagree about the

existence of a causal connection between the accident and the disability, the issue

becomes one of fact upon which the Commission’s conclusion is controlling.  Kivett

v. Redmond Co., 234 Ark. 855, 355 S.W.2d 172 (1961).

In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate preexisting conditions are

compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383

(2004); Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).   However, an aggravation is a new injury resulting from an independent

incident.  Id.  An aggravation, being a new injury with an independent cause, must

meet the definition of a compensable injury in order to establish compensability for

the aggravation.  Id.  

Claimant contends that she sustained a herniated disc to her cervical spine

which necessitated surgery by Dr. Jordan.  Claimant testified that she continued to

work after the accident.  This arguably makes any opinion of Dr. Jordan speculative

at best.  Conjecture and speculation, even if plausible, cannot take the place of

proof.  In addition, Dr. Jordan acknowledged that the claimant failed to relate her

prior history of similar complaints and that her condition could also be degenerative

in nature versus the result of an acute injury.
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In addition, respondents presented medical evidence indicating that the

claimant required medical treatment for severe neck pain complaints and radicular

symptoms prior to this accident with symptoms very similar to those after her

accident.  Medical records reflect that claimant did have a significant history of prior

neck complaints, including two prior cervical fusion surgeries and an assessment

for degenerative disc disease.  Claimant’s prior neck complaints included pain,

numbness and radicular type symptoms into her arms.  It is the exclusive function

of the Commission to determine the credibility of the witnesses and the weight to be

given their testimony.  Johnson v. Riceland Foods, 47 Ark. App. 71, 884 S.W.2d

626 (1994).  Furthermore, the Commission is not required to believe the testimony

of the claimant or other witnesses, but may accept and translate into findings of fact

only those portions of the testimony it deems worthy of belief.  Brotherton v. White

River Area Agency, ___ Ark. App. ___, ___S.W.3d ____ (Dec.14, 2005); Morelock

v. Kearney Company, 48 Ark. App. 227, 894 S.W.2d 603 (1995).  The Commission

may accept or reject medical opinions and determine their medical soundness and

probative force.  Id.  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

Medical opinions addressing compensability must be stated within a

reasonable degree of medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl.

1996). The Arkansas Court of Appeals has held:
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the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty. 

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.
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Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard); Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities).

In the instant case, Dr. Cathey and Dr. Jordan render their professional

opinions in separate statements in which each states that the claimant’s major

cause for treatment for her neck is work related.  However, both doctors

acknowledged that there were no objective findings of a new injury and based their

opinions on the claimant’s subjective complaints of increased pain.

Based on my review of the entire record, I find that claimant failed to prove

that the work-related incident was the cause of the need for her medical treatment.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

___________________________
HONORABLE BARBARA WEBB
Administrative Law Judge


