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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on October

9, 2007, in Little Rock, Arkansas.  A Prehearing Order was

entered in this case on August 20, 2007.  This Prehearing

Order outlined the issues to be litigated and resolved at

the present time.  A copy of the Prehearing Order was made

Commission’s Exhibit No. 1 to the hearing record.  

The following stipulations were submitted by the

parties either in the Prehearing Order or after the hearing

and are hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. The employer/employee relationship existed at all

relevant times.

3. The claimant’s average weekly wage was $628.88 per

week.  

The issues to be litigated and resolved at the present

time are limited to the following:

1. Compensability.

2. Attorney’s fees.

3. Temporary total disability benefits from August 2,

2006, until October 16, 2006.

4. Unpaid medical expenses.

The record consists of the two-volume, October 9, 2007,

hearing transcript and the exhibits contained therein.  In

addition, I have “blue-backed” to designate as part of the

record Mr. Wren’s October 10, 2007, and November 1, 2007,

letters, Mr. Alexander’s October 17, 2007, and November 14,

2007, letters, and Dr. Greenberg’s 32 page, April 26, 2007,

Deposition. 

DISCUSSION

On July 25, 2006, the claimant had been employed by

Memphis Scale Works as a service technician for
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approximately two years. (T. 6-7)  As a Service Technician,

the claimant drove vehicles from the company’s North Little

Rock facility to various customers around the State to

service and test scales of various sizes and capacities. 

(T. 7-8)

The claimant contends he injured his neck on July 25,

2006, while driving the company’s 1984 Volvo service truck

with a defective seat.  That day the claimant drove the 1984

Volvo from the North Little Rock facility and entered

Highway 67 traveling north en route to a service call in

Newark, Arkansas. (T. 9-10)  Gary Fason, another service

technician, was also assigned to the Newark service call and

rode as a passenger in the 1984 Volvo to Newark. (T. 9) 

The claimant testified that he drove the 1984 Volvo

more than any of the other company test trucks before June

25, 2006, and the claimant described as follows a problem

with the truck’s driver’s seat:

A.  It was an air-ride Boston brand seat, which was
basically a passenger style seat.  It did not have what
they call a fore and aft isolator, which would allow
the seat to slide back and forth and take the shock out
of the jolt.  The seat was badly worn and had very
little up and down movement.

Q.  And how did that affect you as a driver?
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A.  As the driver, you took the brunt of the road shock
that the seat was supposed to take out.  You took it
all.

Q.  So it rode rough?

A.  Yes sir. (T. 8-9)

The claimant described the circumstances surrounding

his alleged injury as follows:

A.  We loaded the [1984 Volvo] test truck and left.  On
this particular morning, the truck rode extremely
rough, very rough.  Between - I would say especially
between Searcy and the Bald Knob exit the Interstate is
very rough.  Even at Jacksonville, Arkansas, the
Interstate is very rough; and this truck bounced and
pitched to a point that I began to feel pain in my
collarbone and my left shoulder and my neck.

Q.  At that point, did you realize the severity of your
injury?

A.  I knew something was worse than it had ever been
because I also began to experience a headache at that
time.

Q.  At that particular moment, did you realize that you
needed any type of medical treatment, or did you think
it was like the times before?

A.  I though it was the same as before and that it
would go away. (T. 10)

The claimant acknowledged on cross-examination that he

did not “hit any potholes or anything” before his neck

started hurting.  The claimant testified that the neck pain

started while driving between Searcy and Bald Knob. (T. 33)
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The claimant testified that riding in the truck before

July 25, 2007, caused him temporary neck pain which would go

away with a heating pad. (T. 9)  The claimant testified that

this prior problem with neck pain associated with driving

the 1984 Volvo occurred a week or two before July 25, 2006,

and that he told his supervisor, Jesse Goforth, that the

truck rode so rough that it made his neck hurt. (T. 31)  The

claimant testified that he had asked Jessie Goforth to

change the seat out at that point. (T. 30-31)

The claimant testified that he told Mr. Fason during

the July 25, 2006, trip “that this thing was killing my

neck.” (T. 10)  Mr. Fason testified that the claimant would

talk about how rough the 1984 Volvo’s ride was and that the

claimant complained about it bothering his neck on “that one

day.” (T. 40)  Mr. Fason testified that he has never driven

the 1984 Volvo because he does not have a CDL. (T. 41)

However, Mr. Fason testified that the passenger’s seat in

the 1984 Volvo is solid and rides rough. (T. 41)  The

claimant testified that the passenger seat rode about the

same as the driver’s seat. (T. 32)

Mr. Fason corroborated the claimant’s recollection that

there was no one at the company shop that evening when the

two returned from the Newark service call. (T. 41)  The
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claimant testified that he told Jessie Goforth the next day

that the truck had hurt his neck “real bad” the day before

and that he would not drive the truck again until it was

repaired. (T. 12)  

Jessie Goforth testified that he does not remember

whether the claimant ever complained to him about the ride

and the seat in the 1984 Volvo before July 25, 2006. (T. 44) 

Mr. Goforth acknowledged that the claimant complained about

the seat on July 26, 2006, and said that he would never

drive it again until the seat was replaced. (T. 44)  Mr.

Goforth testified that the claimant never reported to Mr.

Goforth after July 25, 2006, that his neck was hurt. (T. 

45)  Mr. Goforth testified that he first learned that the

claimant was claiming to have hurt his neck on July 25,

2006, when Mr. Goforth received a telephone call the

following Sunday from the company’s Human Resource’s

Coordinator, Karen Coleman. (T. 45) 

The claimant testified that in addition to telling Mr.

Fason and Mr. Goforth that he was hurt, he also told Dwayne

Rogers, Ty Dobbins, and Archie Kissee. (T. 13)  Mr. Kissee

testified by deposition that possibly a week before the

claimant quit working, the claimant said he had hurt his

neck. (C. Exh. 3 p. 7)  Mr. Kissee testified that the
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claimant told him he hurt his neck driving the test truck.

(C. Exh. 3 p. 7)

The trip to Newark occurred on a Tuesday, and the

claimant worked through Friday of that week. (T. 13)  The

claimant testified that between July 25th and July 30th, his

neck was sore and aching.  The claimant testified that on

Friday he had a severe headache, was dizzy, and was sick to

his stomach.  The claimant testified that his neck got worse

over the weekend. (T. 37-38)  On Friday and Saturday nights,

the claimant could not hold his head up without a pillow. 

(T. 13-14)

On Sunday, the claimant telephoned the company’s Human

Resources Coordinator, Karen Coleman, on her cell phone. (T.

55-56)  Ms. Coleman testified the claimant told her that he

had injured himself driving the test truck. (T. 56)  Ms.

Coleman called Mr. Goforth who indicated that he did not

know anything about the injury. (T. 57)  Mr. Goforth

testified that he did not fill out an accident report on

July 26, 2006, because there was no mention of an injury.

(T. 48)  Mr. Goforth testified that he asked the claimant

the following Monday how he got hurt. (T. 46)  The accident

report which the claimant completed that day indicates in
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part, “Cause of accident: Driving 84 Volvo Truck.” (C. Exh.

2 p. 1)

The medical record indicates that the claimant saw his

family physician, Dr. Stan Burns, on August 1, 2006.  Dr.

Burns recorded a history of injury to the neck and left

shoulder on July 25, 2006, when the claimant hit a bump. (C.

Exh. 1 p. 1)  An MRI performed on August 18, 2006, indicated

in part a focal left paracentral and foraminal protrusion at

the C3-C4 level in the claimant’s neck which appeared to

cause significant left neural foraminal narrowing in the

region of the C4 nerve root. (C. Exh. 1 p. 15) 

The claimant then came under the care of Dr. Martin

Greenberg, a neurosurgeon.  Dr. Greenberg ordered an

electrodiagnostic study to rule out left C4-5 radiculopathy.

(C. Exh. 1 p. 25)  The Nerve Conduction Study performed on

August 28, 2006, indicated, “No obvious electrophysiological

evidence for left C5 radiculopathy, active or chronic.” (C.

Exh. 1 p. 28)

When the claimant did not get better with conservative

treatment, Dr. Greenberg performed a micro anterior cervical

discectomy and fusion at the C3-4 level on September 12,

2006. (C. Exh, 1 p. 39)  Dr. Greenberg testified that the

claimant had a very large disk herniation under the surgical
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microscope that was causing nerve root compression.  (Jt.

Exh. 1 p. 25)  Dr. Greenberg testified that the claimant’s

pre-surgical symptoms included “some paralysis of the left

shoulder and [he] was in a lot of pain.” (Jt. Exh. 1 p. 25) 

Dr. Greenberg testified that if the claimant was in

this condition before July 25, 2006, the claimant would have

known about it and would have had symptoms. (Jt. Exh. 1 p.

25)  In this regard, I note that approximately 77 pages of

the 168 page medical exhibit submitted into evidence at the

hearing by the respondents relates to medical treatment that

the claimant received prior to July 25, 2006.  I do not find

anywhere in those 77 pages any reference to treatment for

neck pain or left shoulder pain and radiculopathy consistent

with the claimant’s problems after July 25, 2006.

However, Dr. Greenberg also testified that his

operative report documents a C3-4 disk herniation, that

these disk herniations are typically degenerative, and that

there is no way to determine if the herniation was

degenerative or acute and how long the herniation had been

present. (Jt. Exh. 1 p. 13, 14, 27)  During one portion of

his testimony, Dr. Greenberg testified that it was his

opinion that the claimant’s anatomic findings (i.e., disk
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abnormalities) were long-standing and degenerative. (Jt.

Exh. 1. p. 7)

I.  COMPENSABLE INJURY  

At the hearing, the claimant’s attorney clarified that

the claimant contends that his driving at issue was a

“specific incident” within the meaning of Act 796 of 1993

and that the claimant sustained a compensable neck injury as

a result of that incident. (T. 60)  To prove the occurrence

of a compensable injury as a result of a specific incident

and identifiable by time and place of occurrence, the

claimant must establish by a preponderance of the evidence:

(1) that an injury occurred arising out of and in the scope

of employment; (2) that the injury caused internal or

external harm to the body which required medical services or

resulted in disability or death; (3) that the injury is

established by medical evidence supported by objective

findings as defined in Ark. Code Ann. § 11-9-102(16); and

(4) that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).
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1. Arising Out Of And In The Scope Of Employment

As the Arkansas Court of Appeals summarized in Whitten

v. Edwards Trucking/Corporate Solutions, 87 Ark. App. 112,

189 S.W.3d 82 (2004):

A workers' compensation claimant bears the burden of
proving that his injury was the result of an accident
that arose in the course of his employment, and that it
grew out of, or resulted from the employment.  "Arising
out of the employment" refers to the origin or cause of
the accident, while "in the course of the employment"
refers to the time, place and circumstances under which
the injury occurred. [Citations omitted]

In Whitten, the Court concluded that the claimant

failed to establish that his work contributed to an injury

where the claimant fell after ascending stairs to his

employer’s business office.  The Court noted that he did not

trip or stumble and that he was not carrying anything heavy. 

The Court affirmed a Commission finding that the claimant’s

fall was idiopathic.

In Crawford v. Single Source Transp., 87 Ark. App. 216,

189 S.W.3d 507 (2004), the claimant’s knee gave way when his

left foot touched the ground as he descended from a cement

truck.  The Court held that the claimant’s employment

contributed to his accident where the claimant was

attempting to exit the vehicle from an elevated position.  
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In the present case the claimant contends that he

sustained a neck injury as a result of driving a rough-

riding truck with a defective seat on July 25, 2006.  I find

that the claimant has established by a preponderance of the

evidence that he sustained a neck injury on July 25, 2006,

while driving the 1984 Volvo and that his injury is

attributable, at least in part, to his body being pitched

and bounced in the rough-riding truck.  

Specifically, I find credible the testimony of the

claimant and of Mr. Fason regarding the truck’s rough ride. 

In addition, while the claimant may have had a herniated

disk abnormality in his neck at C3-4 before July 25, 2006,

there is no evidence in the medical record indicating that

the claimant ever had neck pain or left shoulder symptoms

severe enough to require medical attention before July 25,

2006.  In fact, the only prior neck pain ever mentioned by

any of the witnesses (including four current employees who

testified at the hearing or by deposition), is the

claimant’s recount of having experienced neck pain on a

prior occasion while driving this same truck. (T.31)

The claimant’s testimony, as corroborated by the

testimony of Mr. Fason and Mr. Kissee, persuades me that the

claimant began experiencing his neck pain and headache while
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being jostled in the rough-riding truck on July 25, 2006, as

he contends and as he reported to co-workers.

Dr. Greenberg’s surgical observations and deposition

testimony also persuade me that if the claimant’s condition

which Dr. Greenberg observed and treated during surgery had

existed before July 25, 2006, the claimant would have had

symptoms.  As discussed, neither the claimant, the extensive

medical reports offered by the respondents, nor the

company’s employees who testified indicated that the

claimant was having or reporting symptoms before July 25,

2006.

In summary, in light of (1) the credible evidence that

the claimant developed neck pain and a headache while

driving on July 25, 2006; (2) the credible evidence of the

rough ride, bouncing and pitching which the claimant

experienced in that ride; (3) the claimant’s lack of

symptoms before July 25, 2006; and (4) Dr. Greenberg’s

testimony that the claimant would have known if his

condition pre-existed July 25, 2006, the claimant has

established by a preponderance of the evidence that he

sustained a neck injury on July 25, 2006, which arose out of

and in the scope of his employment duties of driving the
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employer’s 1984 Volvo truck from North Little Rock,

Arkansas, to Newark, Arkansas.

In reaching this conclusion, I recognize that Dr.

Greenberg testified as follows at one point in his

deposition:

Q.  Mr. Bisbee has indicated that he felt like his
symptoms arose when he was driving a rough-riding truck
down the interstate.  Is there any way that you can say
that that activity was the major cause of the
anatomical condition of his back?

A.  Yeah, I don’t recall any traumatic injury from the
–- from the beginning of the case.

Q.  Is there any way that you could say that driving a
rough-riding truck on the interstate was the major
cause of his need for surgery? 

A.  Sometimes traumatic injuries can exacerbate
underlying disk problems.  So, sometimes that [sic]
can.

Q.  But are you able to say that occurred in his case?

A.  No.

Q.  And, in fact, are you able to empirically relate
any of his anatomic findings to an incident of driving
a rough-riding truck on the interstate?

A.  No.  (Jt. Exh. 1 p. 16)

     I do not find these questions and answers on causation

persuasive for two reasons.  First, with regard to questions

regarding “major cause,” I note that the claimant has no

burden to establish that his work duties are the major cause
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of his injury or of his need for medical treatment

regardless of whether the claimant asserts that his injury

was caused by a specific incident or whether he instead

asserts that his injury was gradual onset in nature.  See

generally Williams v. L & W Janitorial, Inc., 85 Ark. App.

1, 145 S.W.3d 383 (2004) [noting that there is no major

cause requirement in establishing a compensable injury

caused by a specific incident]; Medlin v. Wal-Mart Stores,

Inc., 64 Ark. App. 17, 977 S.W.2d 239 (1998) [holding that

the Commission erred as a matter of law in a gradual onset

injury case because it required a finding that appellant's

work, as opposed to her injury, was the major cause of the

disability or need for treatment].  Consequently, the

questions regarding “major cause” presented to Dr. Greenberg

in his deposition have no bearing on the compensability

issue presented in this case.  

Furthermore, I am not persuaded by Dr. Greenberg’s

testimony that he could not “empirically relate” any

anatomic findings to driving a rough-riding truck on the

interstate since Dr. Greenberg’s testimony makes clear that

he had no knowledge prior to his deposition of the

claimant’s onset of symptoms while driving the rough-riding

1984 Volvo on July 25, 2006.  



16BISBEE - F608887

At any rate, I note that later in his deposition, after

some discussion of the claimant’s activities on July 25,

2006, and the claimant’s symptom onset that day, Dr.

Greenberg testified as follows:

Q.  If we assume that Mr. Bisbee is truthful and
accurate in his relation of this [to Dr. Burns],
would it be your opinion that that traumatic
incident was the major cause of his need for
treatment?

A.  Yes     
 

(Jt. Exh. 1 p. 22) 

While I am somewhat at a loss to understand how Dr.

Greenberg’s initial written history of symptoms contains no

reference to the claimant’s driving on July 25, 2006, I note

that the claimant’s onset of symptoms while driving the

truck was corroborated by the testimony of two company

employees (T. 40 and C. Exh. 3 p. 7) and documented in an

accident report (C. Exh. 2 p. 1), a Form AR-C (C. Exh. 2 p.

2), and the reports of two physicians (C. Exh. 1 p. 1 and R.

Exh. 1 p. 154), with each document prepared within one week

of July 25, 2006.  Dr. Greenberg’s and Mr. Goforth’s lack of

a documented work injury notwithstanding, the claimant has

established by a preponderance of the evidence that his

symptoms began on July 25, 2006, while driving the company’s

rough-riding Volvo as he contends.   
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2. Injury Causing Internal Or External Harm To The Body 
Which Required Medical Services Or Resulted In
Disability Or Death

The claimant has also established that he sustained

internal harm to the body on July 25, 2006, which required

medical treatment and resulted in disability at least by

Monday, August 2, 2006, as he contends.  In this regard, I

find credible the claimant’s testimony that his symptoms

became so severe over the weekend of July 29th and 30th that

he could not hold his head up at night without a pillow. 

The claimant’s disabling pain is corroborated by Dr. Burns’

observation of muscle spasm on August 1, 2006 (C. Exh. 1. p.

1)  

The claimant has also established that his July 25,

2006, injury required medical services including surgery. 

The claimant’s testimony, Accident Report, Form AR-C, and

Dr. Burn’s August 1, 2006, report indicate that the claimant

experienced neck pain/numbness into the shoulder associated

with the injury, and Dr. Greenberg testified that he

performed surgery for the pain and shoulder paralysis.

3. Injury Established By Medical Evidence Supported By
Objective Findings       

The claimant must establish his compensable injury with

medical evidence supported by objective findings.  Ark. Code
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Ann. § 11-9-102(4)(D) (2007 Supp.)  Objective findings are

findings which cannot come within the voluntary control of

the patient.  Ark. Code Ann. § 11-9-102(16)(A)(i) (2007

Supp.)  The claimant has the burden of establishing a causal

connection between any objective findings in the record and

the alleged work-related injury.  Ford v. Chemipulp Process,

Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).  

Where a claimant seeks benefits for an aggravation of a

pre-existing condition, the aggravation must meet the

requirements of a compensable injury.  Liaromatis v. Baxter

County Regional Hospital, 95 Ark. App. 296, ___ S.W.3d ___

(2006).  An aggravation must therefore be established by

medical evidence supported by objective findings to be

compensable.  Id.  

Objective medical evidence is required to establish the

existence and extent of an injury but is not essential to

establish the causal relationship between the injury and a

work-related accident.  Wal-Mart Stores, Inc. v. VanWagner,

337 Ark. 443, 990 S.W.2d 522 (1999). 

In the present case, the cervical disk protrusions/

herniations indicated on the claimant’s August 18, 2006,

MRI, and observed by Dr. Greenberg during surgery on

September 12, 2006, are objective medical findings which do
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not come within the voluntary control of the patient. 

However, in light of Dr. Greenberg’s testimony that it was

his opinion that the claimant’s anatomic findings (i.e.,

disk abnormalities) were long-standing and degenerative, the

claimant has failed to establish by a preponderance of the

evidence that being bounced and pitched while driving on

July 25, 2006, created these disk abnormalities.

However, I also find that the muscle spasm documented

by Dr. Burns on August 1, 2006, and the nerve root

compression observed by Dr. Greenberg during surgery are

both new objective medical findings which are causally

related to injury in the claimant’s cervical spine sustained

on July 25, 2006, while driving the 1984 Volvo.

In this regard, Dr. Burns’ August 1, 2006, office

report states that the claimant had muscle spasm “on exam”,

and Dr. Burns prescribed Flexeril for muscle spasm. (C. Exh.

1 p. 1-3)  The Arkansas Supreme Court has previously

concluded that both a doctor’s observation of muscle spasm

on examination and a doctor’s prescription of Flexeril for

muscle spasm can be objective medical findings.  Continental

Express, Inc. v. Freeman, 339 Ark. 142,4 S.W.3d 124 (1999);

Estridge v. Waste Management, 343 Ark. 276, 33 S.W.3d 167

(2000).  Dr. Burns’ detection of spasm during examination
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cannot come within the voluntary control of the patient and

is therefore objective.

I also find that the claimant has established by a

preponderance of the evidence that the objective finding of

spasm is causally related to an injury sustained on July 25,

2006.  In this regard, I note that Dr. Burns correctly

indicated that the claimant dates an injury to his neck and

shoulder at work on July 25, 2006, and that the claimant had

no symptoms prior to that injury.  Dr. Burns opined that the

injury is work-related. (C. Exh. 1 p. 4)  In light of the

claimant’s lack of symptoms before July 25, 2006, the

claimant’s ongoing symptoms after July 25, 2006, Dr. Burns’

opinion on causation, and the close temporal relationship

between the injury and Dr. Burns’ observation of spasm seven

days thereafter during the claimant’s first visit to a

doctor after the injury, I find that the claimant has

established a causal connection between the muscle spasm

observed by Dr. Burns on August 1, 2006, and the injury

sustained on July 25, 2006.

Finally, I also note that Dr. Greenberg observed nerve

root compression during surgery. (C. Exh. 3 p. 25)  A

physician’s visual detection of nerve root compression

during surgery does not come within the voluntary control of
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the patient and is also an objective finding within the

definition of Ark. Code Ann. § 11-9-102(16)(A)(i).  Dr.

Burns’ first post-injury office note on August 1, 2006,

notes shoulder numbness in addition to pain. (C. Exh. 1 p.

1)  Dr. Greenberg testified that the claimant had severe

paralysis in the left shoulder before surgery and that the

claimant would have known if he had the condition before

July 25, 2006. (Jt. Exh. 1 p. 25)  Dr. Greenberg’s January

10, 2007, office note further indicates that the claimant’s

neck pain and left C4-5 radiculopathy resolved post-

operatively (i.e., after decompressing the affected nerve).

In light of the claimant’s lack of numbness,

radiculopathy or paralysis before July 25, 2006, Dr.

Greenberg’s credible testimony that the claimant would have

had symptoms if his condition pre-existed July 26, 2006, and

the evidence that the claimant’s radiculopathy resolved by

Dr. Greenberg surgically removing the disk material

compressing the nerve, the claimant has established by a

preponderance of the evidence that the nerve root

compression that Dr. Greenberg observed and treated during

surgery was an objective finding causally related to the

claimant’s injury sustained on July 25, 2006.
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4. Injury Caused By A Specific Incident And          
Identifiable By Time And Place Of Occurrence

Under the provisions of Act 796 of 1993, “An injury is

‘accidental’ only if it is caused by a specific incident and

is identifiable by time and place of occurrence.”  Ark. Code

Ann. § 11-9-102(4)(A)(i) (2007 Supp.)  The Arkansas Court of

Appeals has considered this language in two recent

decisions.

In Weaver v. Nabors Drilling USA, 98 Ark. App. 161, ___

S.W.3d ___ (2007), the Court affirmed the Commission’s

denial of benefits to a claimant who developed symptoms in

his hands at work.  In concluding that the claimant only

proved that he had an injury and that he felt pain while at

work, but failed to show that a specific incident occurred

at work, the majority reasoned: 

No one denies that Weaver identified the approximate
time and date when he first noticed the symptoms, and
no one denies that this notice occurred while he was at
work. What the Commission held was missing in Weaver's
proof was the specific incident itself. Weaver's
testimony varied on this issue. He stated that he first
noticed the tingling in his hands when mixing mud; he
also stated that his head felt heavy and he just
thought he was tired; and he testified that he thought
that the symptoms came on gradually over a period of
time (although he did not allege gradual onset in his
claim). The Commission noted:

The Form AR-C signed by the claimant did not
detail a specific incident. We also note the
claimant's recorded telephone interview, in which
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he attributed his symptoms to "repetitious"
movements at work. The claimant also told the
telephone interviewer that he could not recall
"one specific incident" which the claimant
thought caused the tingling and burning in his
hands.

Weaver's argument is that his job must have caused
his cervical injury because there is no other
explanation. However, the record indicates that he
sustained neck and back injuries after a fall in July
1995. Although his CT scan at the time was normal, this
is of interest because it indicates a prior neck
injury. Furthermore, the Commission concluded that
there is absolutely no indication that a workplace
accident caused Weaver's condition. The only notation
that even refers to his work is in the medical record,
noting that he first started feeling symptoms in his
hands while at work. He could have easily injured
himself the day before, weeks before, or during his
1995 fall. Finally, the Commission is free to make
determinations of credibility. Weaver admitted the 1995
fall, but stated that he did not remember having back
and neck pain afterward.

In Cedar Chemical Co. v. Knight, ___ Ark. App. ___, ___

S.W.3d ___ (Op. filed June 6, 2007), the Court affirmed the

Commission’s award of benefits to a claimant who noticed

pain in his knee while walking down stairs at work but had 

testified at a hearing that he did not know the cause of the

pain.  With regard to the “specific incident” requirement,

the Court reasoned:

     Appellants argue that the Commission's finding
that Knight's injury resulted from a specific incident
as opposed to being an idiopathic condition which was
personal to Knight was arbitrary and there was clear
evidence in the record to the contrary. Appellants
claim that Knight's own testimony makes it clear that
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his injury did not result from a specific incident when
he stated, "I really don't know exactly when it
happened." Appellants cite Hapney v. Rheem
Manufacturing Company, 342 Ark. 11, 26 S.W.3d 777
(2000), for the proposition that if the claimant cannot
specify the time and cause of an injury, then the
injury is not compensable. The supreme court stated:

In her second point, Hapney submits that her neck
injury is compensable because the injury was
caused by a specific incident and was
identifiable by time and place of occurrence
pursuant to Ark. Code Ann. § 11-9-102(4)(A)(I).
This argument is meritless and can easily be
dismissed. Section 11-9-102(4)(A)(I) defines a
compensable injury as one "caused by a specific
incident and . . . identifiable by time and place
of occurrence." Hapney's own deposition testimony
reflected that she did not know how she was
injured and that she did not recall anything
specific happening, nor did Hapney tell her
treating physician that her pain was associated
with any particular, specific incident. Thus, her
own words belie her argument that the injury was
caused by a specific, identifiable incident.

Id. 342 Ark at 16, 26 S.W.3d at 780.

     Appellants claim that as in Hapney, Knight cannot
remember how he was injured, and Dr. Azar's medical
report of August 14, 2001, indicates that the left-knee
injury did not result from a "specific incident."
Further, Knight had previously injured his knee, just
as the employee in Hapney had a previous injury to her
shoulder and neck. Here, Knight had surgery on his knee
related to a sports injury about twenty years ago.
Also, Knight suffered a hyperextended left knee in May
2001. Therefore, appellants argue that Hapney should
dictate the result. And, as in Hapney, this court
should find that Knight's injury was not caused by a
specific incident.

     Knight submits that Hapney, supra, can be
distinguished from the facts in the instant case. In
this case, there is uncontradicted evidence that he had
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to climb stairs regularly. Specifically, he noticed a
pain in his left knee around 11:00 p.m. which continued
to get worse. Further, there is no dispute that when he
started his shift on July 1, 2001, he did not have any
problems with his knee. When he ended his shift that
day, he was barely mobile. He emphasizes that injuries
sustained due to an unexplained cause are different
from injuries where the cause is idiopathic. Swaim,
supra. We agree with Knight's argument and hold that
this case is distinguishable from Hapney. In the
instant case, Knight knew the day and time of when his
knee began to hurt. He reported the pain to his
supervisor and sought medical treatment the next day.

In a post-hearing letter, the claimant’s attorney also

directed my attention to Edens v. Superior Marble & Glass,

346 Ark. 487, 58 S.W.3d 369 (2001).  I note that in Edens,

the claimant identified a specific lifting incident to which

he attributed his injury, but he could not determine the

precise date of the lifting incident.  The issue before the

Supreme Court was whether the applicable statute required

the injury to be “identified” by time and place of

occurrence or merely “identifiable” by time and place of

occurrence.  In the present case, the date of injury is

clearly documented and not at issue.  I therefore find Edens

distinguishable.

When comparing the facts in the present case to the

facts analyzed in Weaver and in Knight, I find that the

claimant in the present case has established that his injury

was caused by a specific incident and is identifiable by
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time and place of occurrence.  While the claimant cannot

identify the specific pitch or bounce in the truck on July

25, 2006, which precipitated his neck and shoulder condition

at issue, the claimant has identified the specific date

(July 25, 2006), the specific work assignment (driving to

Newark), the specific work instrument (1984 Volvo truck),

the section of highway (Searcy to Bald Knob), and the

specific trauma (bouncing and pitching in the company’s

rough-riding truck) which precipitated his neck and shoulder

condition. 

  I therefore find that the claimant has established all

of the requirements necessary to establish that he sustained

a compensable accidental injury.

II.  APPROPRIATE BENEFITS AND ATTORNEY’S FEES 

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the
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Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Ark. State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

After reviewing the entire record, I find that all of

the documented medical treatment beginning on August 1,

2006, has been reasonably necessary for treatment of the

claimant’s compensable injury.  I reach this conclusion

based in major part on the claimant’s development of severe

neck pain and radiculopathy/numbness shortly after the

injury and the resolution of those symptoms with Dr.

Greenberg’s surgery.

The claimant seeks temporary disability from August 2,

2006, until October 16, 2006.  The claimant began missing

work on August 1, 2006, and was specifically placed in off-
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work status on August 2, 2006. (C. Exh. 1 p. 7)  The

respondents do not dispute the relatively short period of

temporary disability after surgery. (T. 59)  I find that the

claimant is entitled to temporary total disability

compensation from August 2, 2006, until October 16, 2006.

The respondents contended at the hearing that the

claimant did not sustain a compensable injury.  This claim

is therefore controverted in its entirety.  The claimant’s

attorney is therefore entitled to an appropriate attorney’s

fee pursuant to Ark. Code Ann. § 11-9-715(a)(1)(B) (Repl.

2002).   

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. The employer/employee relationship existed at all

relevant times.

3. The claimant’s average weekly wage was $628.88.

4. The claimant sustained a compensable neck injury

on July 25, 2006.

5. All of the medical treatment documented in the

October 9, 2007, hearing transcript beginning on

August 1, 2006, was reasonably necessary for

treatment of the claimant’s compensable injury.
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6. The claimant has established by a preponderance of

the evidence that he is entitled to temporary

total disability compensation from August 2, 2006,

until October 16, 2006.

7. The respondents have controverted the claimant’s

compensable injury in its entirety; the claimant’s

attorney is therefore entitled to a controverted

attorney’s fee on the indemnity benefits awarded

herein.

AWARD

The respondents are directed to pay benefits in

accordance with the findings of fact set forth herein.  All

accrued sums shall be paid in a lump sum without discount

and this award shall earn interest at the legal rate until

paid, pursuant to Ark. Code Ann. § 11-9-809, and Couch v.

First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-
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715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


