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HARTSHORNE CARBON CO.                            NO. 1 RESPONDENT
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OPINION FILED DECEMBER 22, 2008

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by MICHAEL HAMBY, Attorney, Greenwood,
Arkansas.

Respondents No. 1 represented by JARROD PARRISH, Attorney, Little
Rock, Arkansas.

Respondent No. 2 represented by DAVID PAKE, Attorney, Little Rock,
Arkansas.

Respondent No. 3 represented by CHRISTY KING, Attorney, Little
Rock, Arkansas.

STATEMENT OF THE CASE

On September 25, 2008, the above captioned claim came on for

a hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on June 25, 2008, and an amended pre-hearing order was

filed on July 15, 2008.   A copy of the pre-hearing order has been

marked Commission's Exhibit No. 1 and made a part of the record

without objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. On May 22, 2006, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant sustained a compensable injury to his left

knee on May 22, 2006.

4. The claimant is entitled to a weekly compensation rate of

$465 for temporary total disability and $349 for permanent partial

disability.

5. The respondents accepted and paid a 5 percent partial

permanent impairment to the left lower extremity.

By agreement of the parties the issues to litigate are limited

to the following:

1. Claimant’s entitlement to continuing medical.

2. Temporary total disability from January 1, 2007, through a

date to be determined.

3. Attorney’s fees.

Claimant’s contentions are:

“The claimant is entitled to
continuing medical treatment from
January 1, 2007 continuing including
but not limited to the total left
knee replacement recommended by the
Claimant’s treating physician, Dr.
Long.  The claimant is entitled to
TTD from January 1, 2007 through a
date yet to be determined based upon
Dr. Long’s repeated statements that
the claimant is not at MMI and needs
a total knee replacement.
Alternatively, he is entitled to
wage loss in excess of the
anatomical rating awarded by Dr.
Peeples who the Respondents hired
for an IME.”

Respondents No. 1's contentions are:
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“Respondents contend that all
appropriate benefits have been paid
on this claim.  Claimant’s
diagnostics have not revealed any
objective evidence of a medical
problem or injury that requires
ongoing medical treatment.”

Respondent No. 2's contentions are:

“The Second Injury Fund will state
its contentions upon completion of
discovery.”

Respondent No. 3 did not submit contentions.

DISCUSSION

The claimant in this matter is a thirty-six-year-old male who

was employed as a derrick hand on a drilling rig for the

respondent.  The claimant fell while working for the respondent and

injured his left knee.  The respondents admitted that a compensable

injury occurred to the claimant’s left knee and the claimant had

arthroscopy with a subtotal medial meniscectomy on the left knee on

June 21, 2006, which was performed by Dr. James Long.  In November

2006 the claimant developed problems with his heart which lead to

surgery on his heart and eventually a pacemaker being placed in the

claimant.  The claimant also began to suffer from various other

medical problems including pulmonary difficulties.

On December 5, 2006, the claimant again saw Dr. Long and

complained of pain in both knees and difficulty going up and down

stairs or hills.  Dr. Long noted, “The knee shows no change on

examination, there is no effusion.  He is tender along the joint

lines and I cannot palpate any patellofemoral crepitus on either

side that is anything other than trace.”  At that time the claimant
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was also given an injection in his left knee of 1 cc of Decadron,

1 cc of Decadron LA, and 8 cc of 0.5% Marcaine.

On January 18, 2007, the claimant was again seen by Dr. Long

at the River Valley Musculoskeletal Center.  In a progress note Dr.

Long states, “The patient’s bilateral knee symptoms.  He now

reports pain in both knees about symmetrically.  He has stiffness

when he rests them in extension and he has stiffness when he first

starts up.  He is not having any effusion of either joint.  He has

a lot of generalized arthralgia around the knees but it is not

overtly changed since the last visit.”

On February 27, 2007, the claimant again sees Dr. Long and the

doctor notes in a progress report that, “The patient’s symptoms

persist and are more on the left than on the right clinically but

not much but other are quite symptomatic and he has not responded

to non-surgical treatment.  He has had arthroscopies of both knees

most recently the left. He may eventually be a candidate for knee

replacement.”

On March 21, 2007, the claimant again saw Dr. Long and in a

progress note the doctor states, 

“This patient is back today and he is still
having symptoms in both knees.  He has more
symptoms in the left than he does in the
right.  He has had Hyalgan series of three on
the left side and it did not help much at all.
Continued to have stiffness and soreness in
the joint and he is tender at the medial and
the lateral joint lines but has no effusion.
He has a lot of stiffness after he sits for
any length of time and cannot walk long
distances.  We have discussed knee replacement
and did so again today, but hopefully this can
be avoided at his age.  It would be the best
course.  However, he has not had any dramatic
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improvement over several months of follow-up
for this problem.  He has the same problem in
the right knee to a lesser degree.”

On March 28, 2007, the claimant again sees Dr. Long and Dr.

Long’s progress note states, 

“This patient’s x-rays show no evidence of
overt bony degeneration around the knee from
arthritic change but his symptoms are
persistent.  The concern about persistent
arthralgia was discussed with him at length.
The option of knee replacement has been
discussed but there is concern because of the
lack of overt signs other than the pain and
the lack of any bony change.  Another MRI was
considered but he now has a pacemaker so he is
going to have an arthrogram of the left knee.”

On April 6, 2007, the claimant underwent a left knee athrogram

at Sparks Regional Medical Center.  Dr. Jeffery Ferrell gives

impressions of  no arthrographic evidence of a meniscal tear

appreciated.  On April 11, 2007, the claimant is again seen by Dr.

Long and in the progress note regarding that visit Dr. Long states,

“This patient is back today and he had an
arthrogram of the left knee which shows no
arthrographic evidence of a meniscal tear.
The patient has had a previous subtotal medial
meniscectomy.  The findings were discussed
with him.  The patient continues to complain
bitterly of active related knee pain.  He has
symptoms with any prolonged standing or
walking and he has start up pain.  When he is
having pain he sits down but his knee does not
effuse, lock, or catch.  He has tried steroids
and local anesthetic injections on multiple
occasions.  He has also had a series of
Hyaluronic acid injections.  None of this has
changed his pain complaints.  His knee
function remains clinically good with flexion
to 122 degrees and full extension with no
effusion or thickening of the synovium, and
not enlargement of the joint.  He complains of
similar pain in the right knee to a somewhat
less degree.  At length, we discussed the pain
syndrome he has in his knees.  He has tried
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non-surgical as well as arthroscopic surgical
treatments without any improvement.  His x-
rays showed no overt degenerative change and
he has not had any on previous other tests
including the recent arthrogram.  The only
treatment option for pain that might yet be of
benefit is a knee replacement.  We discussed
reluctance that everyone has to doing knee
replacements on the patient’s of this age
group, particularly those which show very
little on testing of the knee degeneration.
He certainly has no overt degeneration.  He
understands that a knee replacement is a
bridge burning procedure and it is done with
reluctance in younger patients but he has no
other treatment options.  He is anxious to
proceed with the knee replacement.  The
procedure, prosthesis, hospitalization, and
convalescence were discussed in detail.  He
understands the procedure is elective and the
result can not be guaranteed but improvement
was secured in others.  The various risks of
the procedure were discussed including the
risk of anesthesia, pulmonary embolus,
neurovascular injury, and sepsis.  He
understands this sepsis could result in
multiple surgical procedures, or removal of
the prosthesis, effusion of the knee or even
amputation of the extremity.  The patient has
cardiac dysrhythmia and has a pacemaker in
place.  He also has chronic obstructive
pulmonary disease and is on active treatment
for that.  The patient has a follow-up
appointment with his cardiac physiologist and
he is going to get medical clearance prior to
proceeding with the procedure.  He wishes to
proceed wit the knee replacement and it was
scheduled.”

On April 27, 2007, the claimant sees Dr. Robert Garrison of

the Arkansas Orthopedic Institute in Russellville, Arkansas.  Dr.

Garrison notes in this report,

“On exam of the knee the patient has full
range of motion of his left knee in comparison
to the right.  He fully flexes and fully
extends.  There is no effusion noted in the
left knee in comparison to the right.  He has
well healed portals from prior surgical care
with tenderness over his most medial portal.
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There is no swelling erythema or warmth.  The
skin is intact.  I do not see any hair loss.
The patella tracks well.  Varus and Valgus
stressing is stable at 0 and 30 degrees and he
has a stable Lachman’s test comparing this to
the right side.” 

Dr. Garrison also notes that on examination of x-rays of the

claimant’s left knee, there are no marked degenerative changes.

His assessment is left knee pain unknown etiology.  Dr. Garrison

also notes a plan for the claimant as follows, 

“I talked to him today and I have read Dr.
Long’s last note about options for his knee
pain.  I would be very reluctant in a patient
at his age to proceed with a total knee
arthroplasty.  I am not sure that would
guarantee pain relief in this patient.  Other
aspects and etiologies could be a reflex
sympathetic dystrophy but he does not have any
skin changes and no hypersensitivity to light
touch, only to deep palpation.  Another
possibly could be a hypertrophic pulmonary
osteoarthropathy; this will typically involve
large joints, young patients.  This is
typically seen in patients with pulmonary
disease.  On exam today though, he does not
have any clubbing that would suggest
significant pulmonary disease at his stage.
It is my opinion as a second opinion I would
proceed with further evaluation utilizing a
pain management specialist to evaluate for
possible RSD.  It seems to be unlikely with
exam today and also entertaining an
osteoarthropathy secondary to his pulmonary
disease, again less likely.  I would be very
reluctant to proceed with a total knee
arthroplasty for hit patient as I am unsure
that that would rid him of his pain.  He is a
young gentleman and he is likely to wear this
out and require further surgery in the future
for his knee.  I told him today I am unsure
completely as to his etiology and that the
pain may continue in the future and it may
resolve with time.  A second opinion has been
rendered.  No follow up has been given.”
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On September 5, 2007, Dr. Earl Peeples authors a letter

regarding an independent medical evaluation he performed on that

date.  In summary Dr. People states, 

“Mr. Bennett has left knee pain with negative
evaluation arthroscopically and by anthrogram
to explain this pain.  He has radiographs
which do not show significant abnormality for
his age.  The recommendation by Dr. Long for
total knee arthroplasty based on symptoms
alone, with clear recognition of normal knee
radiographs is, in my opinion, illogical and
bizarre.  Left total knee arthroplasty is
contra-indicated.  I agree with Dr. Garrison
that the cause of this man’s pain has not been
identified.  Proper treatment can be selected
only after a diagnosis is made.  Total knee
arthroplasty is not utilized merely because
pain exists and other operative procedures
have failed to alleviate it.  As regards
evaluation of his knee pain, I suggest triple
phase bone scan be performed with particular
attention to the left knee.  As I told Mr.
Bennett, if this is positive, it would suggest
further investigation for bony cause and, if
it is negative, it would suggest a nonanatomic
cause for pain evaluation.”

On September 20, 2007, the claimant underwent a three-phase

bone scan of the knees.  This was done at Ortho Arkansas in Little

Rock, Arkansas, and the report was signed by Dr. Kevin Forte.  The

impressions given were, “Very mild degenerative changes in the

knees in the patellofemoral joints.”

On October 10, 2007, Dr. Peeples authored a letter which

stated the findings of the bone scan done on the claimant do not

explain his current complaints of pain and would not be supportive

of objective findings on which to base  a knee replacement.  At

this time, Dr. Peeples also indicates he is expecting to receive

results of an MMP evaluation on the claimant.
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On November 9, 2007, clinical psychologist Judy White Johnson,

authored a letter regarding the claimant’s independent medical

examination done by her on October 31, 2007, regarding a

psychological assessment referable to ongoing pain complaints.  In

summary, Dr. Johnson stated, 

“The overall pattern of these findings
reflects an individual with average
intellectual skills.  He described multiple
major medical problems but did not show any
particular concern about these symptoms or
problems.  Personality testing shows a pattern
consistent with somatoform disorder with
conversion symptoms apt to be present.
Hypochondriacal complaints increase with
stress and clear secondary gain is associated
with symptoms.  This personality style means
self-report of somatic problems cannot be
taken at face value.  Somatic symptoms are apt
to wax and wane.  Dramatic and histrionic
presentation of symptom on one day doesn’t
mean it will be present and of the same value
later.  Expect psychological overlay, poor
follow through, symptom magnification and
unreliable self-report.”

On November 16, 2007, Dr. Long authors a letter regarding the

claimant and states, 

“The only treatment option for pain that might
yet be of benefit is a knee replacement.  We
discussed the reluctance that everyone has to
doing knee replacement on patients of this age
group, particularly those which show very
little on testing of knee degeneration.  He
certainly has no overt degeneration.  He
understood that the knee replacement is a
bridge burning procedure and it is done with
reluctance in younger patients but he has no
other treatment options.”  

On July 17, 2008, the claimant underwent a left total knee

replacement performed by Dr. Long.  In the operative findings Dr.
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Long stated, “At surgery, the patient was found to have little or

no evidence of any degeneration of the knee.”

ADJUDICATION

The major issue in this matter is whether the claimant is

entitled to continued medical treatment to his left knee in the

form of a total knee replacement.  It is settled that the claimant

suffered an admittedly compensable injury on May 22, 2006, to his

left knee.  The question is, is the additional medical treatment

that the claimant’s seeks reasonable and related to the claimant’s

admittedly compensable injury of May 22, 2006?

I find that a total knee replacement is not reasonable nor

related to the claimant’s May 22, 2006, injury.  It is clear from

both Dr. Garrison and Dr. Peeples that there is no physical reason

the claimant should undergo knee replacement surgery.  Dr. Long

seems to agree that other than the claimant’s complaints of pain

and his inability to make that pain stop through conservative

treatment, there is no physical reason for a total knee

replacement.  Multiple diagnostic tests were done on the claimant,

all of which do not show any need for a total knee replacement.

The claimant underwent a psychological assessment.  The report

of Dr. Johnson gives multiple psychological reasons why the

claimant might express pain in his knee that are not found in a

physical derangement of his anatomy.  The claimant also has a host

of other medical problems and conditions.  Dr. Garrison expressed

the opinion that some of these conditions might be the source of

his current difficulties.
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The claimant had already, at the time of this hearing,

undergone total knee replacement surgery.  Dr. Long who expressed

doubt about the surgery in his notes on multiple occasions states

in the operative report, “The patient was found to have little or

no evidence of any degeneration of the knee.”  It is quite clear

that this surgery was not needed and has placed the claimant in a

poorer condition than prior to the surgery.  I find that the

claimant’s total knee replacement surgery was not reasonably

necessary nor related to his admittedly compensable injury of May

22, 2006.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on June 25, 2008, and contained in an

amended pre-hearing order filed July 15, 2008, are hereby accepted

as fact.

2. The total knee replacement of the claimant was not

reasonably necessary medical treatment related to his May 22, 2006,

admittedly compensable injury.

3. The claimant is not entitled to temporary total disability

from September 15, 2007, through a date to be determined.
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4. The claimant’s attorney is not entitled to a fee in this

matter.

ORDER

Based upon my foregoing findings and conclusion, I have no

alternative but to dismiss this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


