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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F710134

DEBRA BARGER, EMPLOYEE CLAIMANT

YARNELL’S ICE CREAM CO.,                                 EMPLOYER 
                 

LIBERTY MUTUAL INSURANCE CO.,                                                  
CARRIER                                                RESPONDENT 

                      OPINION MAY 2,2008

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS,
on April 21, 2008, in Searcy, White County, Arkansas.

The claimant was represented by The Honorable Kenneth Olsen,
Attorney at Law, Bryant, Arkansas.  

The respondents were represented by The Honorable Michael Ryburn,
Attorney at Law, Little Rock, Arkansas.
   

                            STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on April 21,

2008, in Searcy, Arkansas.  A Prehearing Order was previously

entered in this case on February 25, 2008.  This Prehearing Order

set forth the stipulations offered by the parties, the issues to

be litigated, and their respective contentions.

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing,

and are hereby accepted:

     1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.
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2.  The employee-employer-carrier relationship existed at

all relevant times, including April 9, 2007.

3.  The date of the incident was April 9, 2007.

4.  The claimant’s alleged back injury has been controverted

in its entirety.

By agreement of the parties, the issues to be presented at the

hearing were limited to the following:

1.  Compensability of the claimant’s lumbar condition.

2.  Reasonable and necessary medical care.

The claimant contends that she sustained a compensable lumbar

spine injury arising from and in the course of her employment on

April 9, 2007, and further that she is entitled to payment of

medical expenses and controversion.

The respondents contend that the claimant has a compensable

knee injury for which she is receiving benefits.  The claimant did

not sustain a compensable back injury on April 9, 2007.  The

claimant’s treatment for the back is not reasonable, necessary or

related.

The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order of February 25, 2008, the

claimant’s Prehearing Questionnaire Response, and the  respondents’

Prehearing Questionnaire Response, which were all marked as

Commission’s Exhibit No. 1.  The claimant’s Medical Packet was

marked as Claimant’s Exhibit No. 1.  The parties filed post-hearing
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letter briefs, which have been blue-backed and are hereby 

incorporated herein by reference, as these have been marked as

Commission’s Exhibit No. 2.  

The following witness testified at the hearing: the claimant.

                           DISCUSSION

            The claimant, age 52(12/03/55), has worked for the 

respondent-employer for three years.  At the time of her work-

related incident of April 9, 2007, the claimant worked in the

loading office, as a clerk.  The claimant testified that she fell

on April 9, 2007 as a result of tripping over a metal plate, at

which point, she sustained an admittedly compensable injury to her

left knee, for which some medical benefits have been paid. 

     She admitted that her date of hire was March 14, 2005.  The 

claimant admitted to undergoing a pre-employment physical with Dr.

Wornock.  She denied that at the time of this physical examination

that she suffered from any type of physical problems, nor did she

have any problems with her physical that caused any kind of

resistance by Yarnell’s to employ her.  Between the time of her

knee injury and the pre-employment physical, she denied having been

treated by any physician for any kind of musculoskeletal pain or

back or leg pain.

     With respect to the admitted incident of April 9, 2007, 

the claimant testified that she tripped on a metal plate and

injured her knee while returning from the front office, as she had
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taken daily paperwork up there.  The claimant reported the incident

to her supervisor, and he directed her to go to Prime Care, where

they cleaned her knee wound and Dr. Wornock also removed a small

rock out of it.  The claimant testified that she did not go back to

work after this.  Instead, she went to the drug store to get some

pain pills, and then went home.  According to the claimant, that

evening she had very severe pain in her knee and entire leg.

However, she admitted to having gone to work the next day.  

    The claimant admitted to seeing Dr. Wornock again two days

later, but she denied having required any additional treatment at

that time.  She further denied having missed any time from work. 

The claimant testified that following the fall, she had some 

intermittent pain from her knee to up around her hip.  She admitted

to undergoing physical therapy that was aimed at assisting her knee

up to her hip.         

     She admitted to undergoing a nerve conduction study at Prime

Care, in Searcy, and to continued treatment with Dr. Wornock.

According to the claimant, she was referred to Dr. Charles Pearce,

who treated her knee with Celebrex and a knee brace. 

    With respect to the nature and intensity of her pain, the

claimant testified that it hurts from her knee up to her leg, and

up the left side of her leg into her back.  According to the

claimant, sometimes it does not hurt very much at all, and then at

other times, “it gets to hurting really bad.”  The claimant
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admitted to seeing Dr. Pearce in September, at which point he

recommended that she undergo a lumbar MRI, but it was declined by

her employer.  The claimant testified that she first realized that

she had back pain some time in May.  

     On cross examination, the claimant denied any problems with

her back or left knee before the incident.  The claimant gave

extensive testimony concerning her knee injury and treatment of the

same.  The claimant admitted to having undergone EMG/NCV studies of

the left leg, but denied any other kind of diagnostic tests of her

leg or low back. She further admitted to undergoing physical

therapy treatment with Andrew Abraham.  

      A review of the medical evidence of record demonstrates that

the claimant first sought treatment for her compensable left knee

injury on April 9, 2007, from Dr. J.P. Wornock, after tripping over

a metal plate while working for the respondent-employer.  At that

time, the claimant was noted to have bilateral abrasions of the

knees.  The left knee had a laceration in the depths of that knee

and there was a rock embedded in it along with other debris, and

this foreign body was removed.

     The claimant was seen on April 11, 2007, for follow-up care 

of her knee with Dr. Wornock.  His assessment was, “abrasion hip

and leg.” She continued to treat with Dr. Wornock for her knee

injury.

     On July 20, 2007, the claimant complained to Dr. Wornock
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of left knee pain and radiation of pain that went up her leg, that

made her hip hurt.  Dr. Wornock reported the following physical

examination of the claimant’s lower back, “Palpation: tenderness,

mild, over sacroiliac joint, left and into left buttocks.”  As a

result, Dr. Wornock recommended the claimant undergo nerve

conduction studies to evaluate nerve compression in her back. 

    The claimant underwent initial evaluation with Dr. Charles

Pearce on July 31, 2007 due to left knee pain.  However, she

continued to treat with Dr. Wornock.  On August 3, 2007, Dr. 

Wornock reported that the claimant had been scheduled for nerve

conduction testing of her left leg to help rule out disc disease.

     On September 5, 2007, Dr. Pearce saw the claimant for 

follow-up care of her knee and leg pain.  His impression was “Left

leg pain-rule out lumbar herniated nucleus pulposus,” for which he

recommended an MRI scan of the lumbar spine.          

     Per a telephone encounter report authored by Dr. Wornock on

September 20, 2007, the claimant’s nerve conduction study was

normal for L5-S1 pathology.

                         ADJUDICATION  

     The instant claimant maintains that in addition to her 

admittedly compensable left knee injury, she also suffered a

compensable back injury as a result of the April 9, 2007, work-

related fall.  

     "Compensable injury" means an accidental injury causing 
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physical harm to the body, arising out of and in the course of

employment and which requires medical services or results in

disability or death.  Ark. Code Ann. § 11-9-102(4)(A)(i). A

compensable injury must be established by medical evidence

supported by objective findings.  Ark. Code Ann. § 11-9-102(4)(D).

The claimant must prove by a preponderance of the evidence that she

sustained a compensable injury.  Ark. Code Ann. §11-9-102(4)(E)

(i).       

     After reviewing the evidence in this case impartially, 

without giving the benefit of the doubt to either party, I find

that there are no objective medical findings establishing an injury

to the claimant’s back.  Therefore, the claimant did not suffer a

compensable back injury pursuant to Arkansas Workers’ Compensation

law, as a result of her April 9, 2007, work-related fall.

      Specifically, although the claimant has complained of leg and

back pain as a result of her fall, and sought treatment for the

same from Drs. Wornock and Pearce, along with physical therapy

treatment, there are absolutely no medical reports of any swelling,

contusion, spasms, bruising, or any other objective findings

establishing a compensable injury to the claimant’s back by either

of these physicians or the physical therapist.  In fact, on

September 20, 2007, Dr. Wornock reported that the claimant’s nerve

conduction study was normal for L5-S1 pathology. 

      Absent objective medical findings establishing an injury, the
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claimant cannot meet her burden of proving by a preponderance of

the evidence that she suffered a compensable back injury.

Therefore, based on the record before me, I am constrained to find

that the claimant failed to prove by a preponderance of the

evidence that she suffered a back injury on April 9, 2007, during

and within the scope of her employment with the respondent-

employer.  As a result, this claim is hereby respectfully denied.

            FINDINGS OF FACT AND CONCLUSIONS OF LAW  

1.  The Arkansas Workers’ Compensation Commission has  
    jurisdiction of the within claim.         

2.  The employee-employer-carrier relationship existed 
    on or about April 9, 2007, and at all other        
    relevant times.

3.  The claimant’s alleged back injury has been
         controverted in its entirety.

4.  The claimant failed to prove by a preponderance of 
     the evidence that she sustained a compensable injury
    to her back during the April 9, 2007 work-related

         incident. Specifically, there are no objective 
         medical findings establishing an injury as required 
         by Arkansas law. 

                             ORDER

     The claimant has failed to prove by a preponderance of the

evidence that she suffered a compensable back injury while employed

by the respondent-employer on April 9, 2007. Specifically, there

are no objective medical findings establishing an injury. 

Therefore, for the reasons discussed herein, this claim must be,

and hereby is, respectfully denied and dismissed.                

      IT IS SO ORDERED.
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__________________________
CHANDRA HICKS
Administrative Law Judge
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