
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F706123

DORA M. BANKS, EMPLOYEE CLAIMANT

DENSO MANUFACTURING, EMPLOYER RESPONDENT

MITSUI SUMITOMO INSURANCE COMPANY
OF AMERICA, INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED OCTOBER 15, 2008

Hearing before Chief Administrative Law Judge David Greenbaum on August 29,
2008, at Luxora, Mississippi County, Arkansas.

Claimant appearing pro se.

Respondents represented by Mr. Andrew M. Ivey, Attorney-at-Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted August 29, 2008, to determine whether the

claimant sustained a compensable injury within the meaning of the workers’

compensation laws.

The claimant has, on multiple occasions, including at the hearing on this

claim, been advised of her right to legal representation; that an attorney could not

charge her a fee for representing her in a workers’ compensation claim without

approval of this Commission; that fees were normally awarded only out of benefits

obtained in her behalf, and that she would only be responsible for a portion of the fee

if an attorney was successful in obtaining benefits for her.  In addition, the claimant

was advised, on numerous occasions, that she had the burden of proving her claim;

that she was only entitled to one hearing; and that, for any reason, if she was
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unsuccessful, she could not request a second hearing while maintaining that the

reason for any failure to prove the claim was lack of legal representation.  The

claimant elected to proceed in her own behalf.

A prehearing conference was conducted in this claim on July 23, 2008, and

a Prehearing Order was filed on said date.  At the hearing, the parties agreed that

the stipulations, issues, as well as their respective contentions were properly set out

in the Prehearing Order subject to some additional stipulations, set out further

below.  A copy of the Prehearing Order was introduced as “Commission’s Exhibit

1” and made a part of the record herein.

At the prehearing conference, the parties stipulated that the employment

relationship existed at all relevant times and that the respondents had controverted

the claim in its entirety.  At the hearing, the parties stipulated that the claimant’s

average weekly wage was $411.00, entitling her to compensation rates of $275.00

per week for temporary total disability and $206.00 per week for permanent partial

disability in the event the claim was found compensable.  Further, it is undisputed

that the claimant began working for the employer on December 11, 2006, and that

her employment was terminated on July 9, 2008.

By agreement of the parties, the primary issue presented for determination

concerned compensability of the claimant’s bilateral carpal tunnel syndrome.  If

overcome, claimant’s entitlement to associated benefits must be addressed.

Claimant contended, in summary, that she sustained a gradual onset,
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bilateral carpal tunnel injury which arose out of and during the course of her

employment with Denso Manufacturing, Inc.; that she timely reported her symptoms

to her employer; that respondents should be held responsible for all hospital,

medical, and related expenses, together with continued, reasonably necessary

medical treatment; that she was entitled to temporary total disability benefits for the

period beginning on or about September, 2007, when she underwent surgery, and

continuing through at least July, 2008, and/or a date yet to be determined; while

reserving entitlement to permanent disability, if applicable, pending a determination

on compensability.

The respondents contended that the claimant was not entitled to any

benefits, maintaining that the claimant cannot establish that she sustained injuries

to her left and right wrists and hands which arose out of and during the course of

her employment.  Specifically, respondents maintain that the claimant cannot

establish a causal connection between her employment and her bilateral CTS.

The claimant was the only lay witness to testify.   The record is composed

solely of the transcript of the August 29, 2008, hearing containing numerous

medical reports, together with the evidentiary deposition of Dr. Spencer Guinn,

taken at the instance of the respondents and introduced as “Respondent’s Exhibit

B” and retained in the Commission file in bound form.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an
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opportunity to hear the testimony of the claimant and to observe her demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence, that

she sustained a gradual onset bilateral carpal tunnel injury which arose out

of and during the course of her employment with Denso Manufacturing which

has been confirmed by medical evidence supported by objective findings and

which was the major cause of her need for medical treatment and disability.

4. Respondents are responsible for all medical and related treatment for the

claimant’s compensable injuries, and respondents remain responsible for

continued, reasonably necessary medical treatment.

5. The claimant has proven, by a preponderance of the evidence, that she is

entitled to temporary total disability for the period beginning September 24,

2007, at which time she underwent surgery, and continuing through a date

yet to be determined.

6. The claimant’s healing period had not ended as of the date of the hearing on

this claim.
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7. Respondents  are  entitled  to  a  credit or offset in an amount equal to,

dollar-for-dollar, the amount of benefits the claimant has previously received

for medical services paid under the claimant’s group health insurance plan,

as well as for the period of disability paid under the employer’s short-term

disability policy pursuant to Ark. Code Ann. §11-9-411.

8. Respondents are entitled to an offset for any period the claimant received

unemployment benefits pursuant to A.C.A. §11-9-506.

9. Claimant’s entitlement to further benefits including permanent disability, if

any, are, by necessity, specifically reserved.

DISCUSSION

The relevant facts in this case are basically undisputed.  As previously noted,

the claimant was the only lay witness to testify.  I found the claimant to be an

extremely credible witness.  There is no evidence that the claimant experienced any

physical problems with either of her upper extremities prior to going to work for

Denso Manufacturing, Inc.  All the credible evidence reflects that the claimant

sustained a gradual onset, bilateral carpal tunnel injury which first manifested itself

after beginning her work with the employer herein.  Further, it is undisputed that the

claimant timely reported her symptoms, as well as her need for treatment to her

employer, but that medical treatment was not provided until after the claimant had

worked sufficient time to qualify for health insurance benefits, at which time the

claimant sought treatment.  In fact, respondents do not dispute that the claimant
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developed a bilateral carpal tunnel injury.  Rather, respondents maintain that the

claimant cannot establish a causal connection between her injury and her work by

medical evidence.  Respondents’ attempt to add an additional requirement to the

claimant’s burden of proof is simply not required under our workers’ compensation

laws.

Medical evidence is not ordinarily required to prove causation, Wal-Mart

Stores, Inc. v. Van Wagner, 337 Ark. 443, 990 S.W .2d 522 (1999).  However, if

medical opinion is offered, the opinion must be stated within a reasonable degree of

medical certainty.  Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d

760 (2000).  Where the only evidence of a causal connection is speculative and

indefinite  medical  opinion,  it  is  insufficient to meet the claimant’s burden of

proving causation.   Crudup  v.  Regal  Ware,  Inc., 341 Ark. 804, 20 S.W.3d 900

(2000); K I I Construction Company v. Crabtree, 78 Ark. App. 222, 79 S.W.3d 414

(2002).

In the present claim, the claimant does not contend that her injury was

caused by a specific incident and identifiable by time and place of occurrence.

Instead, she contends that she sustained an injury as the result of repetitive work

activities.  Accordingly, in order to receive benefits, the claimant must satisfy all of

the following requirements: 

(1) Proof by a preponderance of the evidence of an injury arising out of and in
the course of his employment; 

(2) Proof by a preponderance of the evidence that the injury cause external or
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internal physical harm to the body; 

(3) Medical evidence supported by objective findings as defined in A. C. A. §11-
9-102(16); 

(4) Proof by a preponderance of the evidence that the injury was caused by
rapid repetitive motion; and, 

(5) Proof by a preponderance of the evidence that the injury was the major
cause of disability or need for treatment.  

If a claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability of the injury alleged, she fails to

establish compensability of the claim, and compensation must be denied.  Lay v.

United Parcel Service, 58 Ark. App. 35, 944 S.W.2d 867 (1997).  Because carpal

tunnel syndrome is, by definition, a gradual-onset injury, it is not necessary that the

claimant prove this type injury was caused by rapid repetitive motion.  See, Kildow

v. Baldwin Piano & Organ, 333 Ark. 335, 969 S.W.2d 190 (1998).

The claimant, Dora M. Banks, testified in her own behalf.  The claimant is

fifty-two (52) years old.  She has a high school education, together with one year of

college.  The claimant has primarily worked in factories.  She moved to Arkansas

from California in November, 2006.  She began working for Denso Manufacturing

on December 11, 2006.  The claimant was employed to work on an assembly line

manufacturing automotive heating and air conditioning units.  Although it is difficult

to conceptualize a description of the claimant’s work, it is undisputed that the

claimant’s job activities involved rapid and repetitive motion utilizing both upper

extremities.  Specifically, the claimant was required to perform multiple tasks using
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both hands to assemble a specific part in the production line.  The claimant

repeatedly completed her part of the production within sixty-four (64) seconds per

unit while building four (4) to five (5) hundred units per day.  (Tr.14-17)

The claimant denied having either physical limitations or problems with her

upper extremities prior to her employment with the respondent.  She stated that

within two (2) months after going to work for the employer, she began experiencing

pain and swelling in both hands which was reported to the employer.  She stated

that she progressively developed numbness in her hands which she also reported

and that some type of early warning reports were filled out.  Although the claimant,

at all times related her symptoms to her work duties, no medical treatment was

provided until after the claimant qualified for health insurance at which time she

began receiving medical treatment to determine the nature of her physical

problems.  The claimant was initially seen by her family physician, Dr. Valencia

Andrews-Pirtle.  Dr. Andrews-Pirtle performed some diagnostic blood work to

determine whether the cause of her symptoms was diabetes.  After diabetes was

ruled out as the cause, the claimant was referred to Dr. Spencer Guinn, an

orthopedic surgeon in Jonesboro, Arkansas.  In addition, the claimant was

examined by the company doctor, Dr. Michael Lack.  Following various diagnostic

studies, it was determined that the claimant had developed bilateral carpal tunnel

syndrome.  The record reflects that the claimant continued working for the employer

herein, including being provided some modified jobs until undergoing surgery.  The
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claimant has not returned to gainful employment since her first surgery on

September 24, 2007.  The record reflects that the claimant underwent a right carpal

tunnel release on September 24, 2007, followed by a left carpal tunnel release on

October 29, 2007.  The claimant was apparently released for light-duty work on or

about December 18, 2007; however, no light-duty was made available by the

employer.  The record reflects that the claimant’s medical treatment was paid, in

part, by her health coverage.  In addition, the record reflects that the claimant

received short-term disability benefits in the amount of $223.00 per week through

on or about January 19, 2008.  The employer terminated the claimant’s employment

on July 9, 2008, at which time she began receiving unemployment compensation

which continued through the date of the within hearing.  (Tr.31-35)

A review of the record as a whole reflects that the claimant has satisfied each

and every requirement necessary to establish compensability of her claim.  Again,

respondents’ sole basis for denying the claimant is because the various examining

and treating physicians have failed to give a medical opinion on causation of her

CTS which is ordinarily not required under our Act.  Normally, it is the function of

this Commission to address the causation issue based upon all of the credible

evidence.  The claimant is not required to prove causation by medical evidence.

The claimant has, at all times, maintained that her injury was caused by repeated

work activities as reflected by the report of the company’s own doctor, Dr. Lack.

(Resp. Ex. A, p.5) Admittedly, Dr. Lack subsequently opined that the claimant’s CTS
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was probably not work-related, maintaining that it was most likely related to

diabetes.  In addition, Dr. Lack indicated that because the claimant only worked for

the employer for less that three (3) months before symptoms occurred might

suggest other causes for the CTS.  (Resp. Ex. A, p.9)

I feel compelled to point out that Dr. Lack’s conclusions are simply not

supported by the record as a whole and are inconsistent with my understanding of

the cause of CTS.  First, it must be pointed out that diagnostic testing and blood

work showed that the claimant did not have diabetes and, therefore, his conclusion

was erroneous.  Further, it has been my observations over years of hearing carpal

tunnel claims, that CTS usually develops early if related to employment activities

rather than after years on the job which is also the consensus of most medical

experts.

Respondents also introduced the evidentiary deposition of Dr. Spencer

Guinn, the treating surgeon.  Rather than conduct an exhaustive analysis of Dr.

Guinn’s deposition, suffice it to say that despite repeated efforts by respondents to

attribute the claimant’s CTS to a variety of possible medical causations, Dr. Guinn

consistently refused to relate the claimant’s injury and need for treatment to any of

the potential causal factors raised by the respondents.  Although Dr. Guinn did

acknowledge that thyroid disease was a common causal factor, he refused to relate

any specific cause to the claimant’s injury.

It is apparent from a review of Dr. Guinn’s deposition that respondents are
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attempting to show that other possible causative factors are the major cause of the

claimant’s CTS.  There is no requirement under our Act that the major cause of the

injury is the work.  The claimant must prove that the injury arose out of and during

the course of employment and that her carpal tunnel syndrome was the major

cause for the disability and need for treatment.  She does not have to prove the

work was the major cause of her disability.  A.C.A. §11-9-102(4)(E)(ii) (Supp. 2005)

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in her favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the benefit

of the doubt to either party, I find that a preponderance of the credible evidence
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supports this claim.  The claimant’s credible testimony, the nature of her work and

the objective medical evidence confirming the injury establishes the claim.

Accordingly, I find that the claimant has proven that she sustained a carpal tunnel

injury arising out of and during the course of her employment, entitling her to

appropriate benefits.

TEMPORARY TOTAL DISABILITY

The only remaining issue concerns the claimant’s entitlement to temporary

total disability.  Dr. Guinn released the claimant with restrictions on July 8, 2008, at

which time respondents terminated the claimant’s employment.  Dr. Guinn indicated

that the restrictions were to remain in place until December, 2008.  (Cl. Ex. A, p.12)

  The claimant has sustained scheduled injuries.  Where a claimant sustains

a scheduled injury, she is entitled to temporary total disability so long as she

continues to be within her healing period and has not returned to work.  Wheeler

Constr. Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001); Farmers

Cooperative v. Biles, 77 Ark. App. 1, 69 S.W.3d 899 (2002).

Ark. Code Ann. §11-9-506 (Repl. 2002) provides:

(a)     Any other provisions of this chapter to the contrary
notwithstanding, no compensation in any amount for temporary total,
temporary partial, or permanent total disability shall be payable to an
injured employee with respect to any week for which the injured
employee receives unemployment insurance benefits under the
Arkansas Employment Security Law §11-10-101 et seq., or the
unemployment insurance law of any other state.

(b)     Provided, however, if a claim for temporary total disability is
controverted and later determined to be compensable, temporary total
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disability shall be payable to an injured employee with respect to any
week for which the injured employee receives unemployment benefits
but only to the extent that the temporary total disability otherwise
payable exceeds the unemployment benefits.

The record reflects that the claimant has received both short-term disability

benefits, health insurance benefits, as well as unemployment benefits since July 9,

2008.  Accordingly, respondents are entitled to a credit or offset pursuant to A.C.A.

§11-9-411 and A.C.A. §11-9-506.

AWARD

Respondent, Mitsui Sumitomo Insurance Company of America, is hereby

directed and ordered to pay, to the claimant, temporary total disability benefits at the

rate of $275.00 per week for the period beginning September 24, 2007, and

continuing through the date of the within hearing and until such time that the

claimant’s treating physician determines that she has reached maximum medical

improvement or the claimant returns to gainful employment.

All accrued benefits shall be paid in lump sum and without discount;

however, respondents may claim credit for all benefits paid under the employer’s

short-term disability policy, as well as a credit for the periods of time that the

claimant received unemployment compensation.

Additionally, respondents are responsible for all outstanding medical and

related treatment and remain responsible for continued reasonably necessary

medical treatment.

This Award shall bear interest at the legal rate until paid.



-14-

IT IS SO ORDERED.

                                                                   
DAVID GREENBAUM                               
Chief Administrative Law Judge                


