
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F711158

MICHAEL BAKER, EMPLOYEE CLAIMANT

DUNAWAY MASONRY, EMPLOYER RESPONDENT
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OPINION FILED JULY 18, 2008

Hearing before Administrative Law Judge O. Milton Fine II on May 13, 2008, in Little Rock,
Pulaski County, Arkansas.

Claimant represented by Mr. J. Mark White, Attorney at Law, Bryant, Arkansas.

Respondents represented by Mr. Michael Ryburn, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On May 13, 2008, the above-captioned claim was heard in Little Rock, Arkansas.

A prehearing conference took place on February 11, 2008.  A prehearing order entered

that same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  Claimant and Respondents reached two additional stipulations, resulting in the following

five, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/carrier relationship existed at all relevant times,

including September 25, 2007.

3. Respondents have controverted this claim in its entirety.

4. Claimant’s compensation rates are $504.00/$378.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Claimant amended the period for which he is seeking temporary total disability benefits.

In addition, he reserved all other issues, including those concerning rehabilitation and

permanent benefits.  The following were litigated:

1. Whether Claimant sustained a compensable injury.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits from

September 25, 2007 through March 29, 2008.

4. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

Claimant amended his contentions to reflect that his private health insurance paid

for some of his treatment.  The contentions now read:

Claimant:

1. Claimant contends that he was an employee of the Respondent employer on

September 25, 2007, at which time he sustained a compensable injury to his

low back/lumbar spine; that the medical treatment he has received to date

has been reasonably necessary in connection with his compensable injury;
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that additional medical treatment remains reasonably necessary; that he is

entitled to temporary total disability benefits from September 25, 2007

through a date yet to be determined; and that he is entitled to the maximum

attorney’s fee.

2. Claimant’s private health insurance, through United Healthcare, paid for

some of his treatment.

Respondents:

1. Respondents contend that Claimant did not sustain a compensable injury.

He has no objective medical findings and no proof of a causal connection

between the employment and any condition caused by it.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe his demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable injury in that he has not (1) established the

presence of an injury through medical evidence supported by objective
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findings or (2) that his back condition was caused by his employment at

Respondent Dunaway.

4. Because of the above finding, the other issues are moot and will not be

addressed.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, Claimant’s Exhibit 1, a

compilation of Claimant’s medical records, consisting of one index page and seven

numbered pages, was admitted as well.

Testimony

Michael Baker.  Claimant testified that he is 50 years old and is a high school

graduate.  He was employed for John Dunaway at Respondent Dunaway, Masonry, where

he worked as a block layer.  This job involves a substantial amount of lifting and bending

over.  Claimant stated that on September 25, 2007, he was laying “light weight blocks,”

which weigh approximately 35 pounds.  As he was bent over to grab another block, “pain

shot up through my back and I went down to my knee and I grabbed the block and it

stopped me.”  He told one of his co-workers to tell the foreman, “Aaron,” that he had

injured his back.  “Aaron” relayed back that Claimant should continue to work as instructed

or leave if he could not do so.  Claimant decided to go to the doctor.  He called “Ralph,”

whom he described as a field superintendent or a field supervisor, to inform him what

transpired.  “Ralph” instructed him to report back what the doctor said.  Claimant did so,

relating that the doctor had taken him off work for the rest of the week.
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He went to White River Health Center and saw Bonnie Dillard, who works there

under Dr. Killough.  She gave him a steroid injection, along with Hydrocodone and muscle

relaxers.  He stated that the medications helped the pain.  Dillard recommended an MRI.

Claimant’s private insurance covered the visit; he paid the $25.00 co-pay.  Thereafter,

Claimant underwent physical therapy for around 30 days.  He stated that the therapy

caused little improvement in his condition.  He wanted to return to the doctor at the end of

his therapy, but could not afford it.  At the time, his health insurance was no longer in

effect.  Claimant went to another doctor concerning his hypertension, but the doctor stated

that he could not treat a work-related injury.  Respondents did not pay for any of his

treatment, and have not paid any benefits.

Claimant testified that he never had back problems like this prior to the September

25, 2007 incident.  At the hearing, he described his pain as being located around his tail

bone, but at the time of the lifting incident, his left side hurt more than his right.  He stated

that at present, he is unable to do anything and sits around.  Claimant stated that he could

return to his former job “[b]ecause I don’t think I could lift thirty-five pound blocks all day

long.  I just don’t think I could do it.”  He is not employed elsewhere.  Claimant still takes

the Ibuprofen he was prescribed.

This hearing was scheduled to take place in March, but Claimant asked that it be

delayed because he was seeking to become a pipeline inspector.  He traveled to California

and took exams for his certification, but did not pass.  The pipeline company has informed

him that he can go to work for the company in this capacity if and when he passes the

tests.  Claimant stated that he intends to travel to Texas and re-take the exams.
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When questioned by Respondents, Claimant testified that when he worked for

Respondent Dunaway, he was in the union and made approximately $28.00 per hour.  At

the time of the incident at issue, he was working on a school in Conway.  He was picking

up a 16-inch block when he felt the pain in his back.  Claimant went to the doctor that day,

and he took him off work until the next week.  He worked the Tuesday of the following

week, and his back started bothering him again that evening.  Claimant returned to the

doctor.  The next morning, he felt a pain shooting up through his back when he sat down

on the commode. Claimant stated that he only worked one day after the incident.

Bonnie Dillard is a nurse practitioner.  Claimant testified that Dillard saw him three

times.  He never saw Dr. Killough.  Dillard was the one who sent him to therapy and

prescribed him medication.  No one discussed his MRI findings with him.  After undergoing

physical therapy, Claimant attempted to go back to the doctor, but could not afford to do

so.  He did not discuss his back with the doctor who is treating his high blood pressure

because the doctor informed him that he needed to go back to Dr. Killough for that.  No

doctor has told Claimant that his MRI finding of minimal spondylosis was caused by his

work.

With respect to the pipeline inspector’s job, Claimant stated that he could perform

the job because it does not require any manual labor; he only has to patrol the pipeline in

his truck and make sure nothing is wrong.  Except for studying for the inspector’s test,

Claimant has not been doing anything since he stopped working eight months before.  He

is on food stamps and is borrowing money from his family.

Under further questioning from his attorney, Claimant stated that no one told him

that he had swelling in the ligaments in his back.
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Under questioning from me, Claimant testified that he had been a journeyman block

layer for Respondent Dunaway for seven or eight months.  The blocks he was working with

are cinder blocks, made of concrete and having the dimensions of 7 5/8 inches by 7 5/8

inches by 15 5/8 inches.  They have two holes and a center web.  In laying these blocks,

Claimant picked them up and placed them with his left hand and used his trowel with his

right hand.  Laborers placed the blocks within his reach, and he twisted to his right to pick

up each one to place it.  At the time he felt the pain in his back, he had already picked up

the block and was turning around.

He stated that he has done this job all of his life.  While Claimant’s back had

bothered him before, due to bending all day long, he never before had shooting pains.

Claimant stated that he did nothing different this day in performing his job.

As for the pipeline inspector’s job, Claimant testified that he should be able to

handle the position, but the travel in a vehicle will bother him some.

Records

Claimant’s Exhibit 1.  The medical records of Claimant that were introduced at the

hearing and are part of Claimant’s Exhibit 1 reflect that on September 25, 2007, he

presented to Bonnie Dillard, APN, at the White River Rural Health Center with sharp low

back pain.  He stated that it began that morning while he was at work–he bent over and

lifted a block, and suddenly felt pain.  Claimant said that he tried to continue working, but

the pain worsened.  He told Dillard that he has never had anything like this before.  She

noted that he had lumbar tenderness to the upper lumbar spine.  Dillard prescribed Lortab,

Robaxin and Sterapred, and gave him injections of Kenalog and Toradol.  The notes

indicated that Dillard took Claimant off work “until Friday.”



Baker - Claim No. F711158 8

He returned to the clinic on September 28, 2007 and stated that while the low back

pain had improved, he “still feels like he’s knotting up in his back.”  Claimant also

complained of pain in radiating into his right lower leg and left thigh.  Dillard’s examination

reflects that he had lumbar tenderness.  She instructed him to continue with the current

treatments.

When he saw Dillard again on October 11, 2007, Claimant stated that he went to

work on Tuesday, and the next morning experienced sharp pain when he sat down.  The

pain subsided in five minutes.  During the examination, he stated that he has non-sharp

low back pain in the midline, on the left side.  He described the pain as radiating to his

knee.  Dillard again noted that he had lumbar tenderness, and noted that he presented with

normal spinal range of motion, although Claimant told of pain when moving.  She

recommended an MRI of the lumbosacral spine as soon as possible.

The MRI, conducted on October 15, 2007, showed “[m]ild facet and ligamentous

hypertrophy . . . at L4-5 and L5-S1.  No focal disc herniation, spinal canal stenosis or

foraminal narrowing [was] seen.”  Mild scoliosis was noted as well.  Dr. M. Yousaf read the

MRI as showing minimal spondylosis in the lumbar spine.

ADJUDICATION

A. Compensability

Claimant contends that on September 25, 2007, he sustained an injury to his low

back/lumbar spine.  Respondents counter that Claimant has not established the existence

of a compensable injury because there are no objective findings of such and because he

has not proven a causal connection between an physical condition and his employment

at Respondent Dunaway.
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Arkansas Code Annotated § 11-9-102(4)(A)(i) (Repl. 2002), which the I find applies

to the analysis of Claimant’s alleged injury, defines "compensable injury":

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Repl. 2002).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.  A causal relationship may be established between an employment-related incident and

a subsequent physical injury based on the evidence that the injury manifested itself within

a reasonable period of time following the incident, so that the injury is logically attributable

to the incident, where there is no other reasonable explanation for the injury. Hall v.

Pittman Construction Co., 234 Ark. 104, 357 S.W.2d 263 (1962).

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Metropolitan Nat’l Bank v.
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La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet Cove

Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

The reports of Bonnie Dillard do not reflect any objective findings of an injury.  For

instance, as Claimant conceded at the hearing, the records do not show a finding of

muscle spasm in his back.  See generally Continental Express, Inc. v. Freeman, 339 Ark.

142, 4 S.W.3d 124 (1999)(muscle spasms can constitute an objective finding).

As for his MRI, Dr. Yousaf noted the presence of (1) mild scoliosis and (2) mild facet

and ligamentous hypertrophy.  From this, he assessed that Claimant had minimal

spondylosis in the lumbar spine.  Claimant does not argue that the scoliosis and

spondylosis, which are, respectively, congenital and degenerative in nature, are objective

findings of an injury.

He does, however, assert that ligamentous hypertrophy is such a finding.

“Ligamentous” is defined in DORLAND’S ILLUSTRATED MEDICAL DICTIONARY, 30th ed., as

“pertaining to or of the nature of a ligament.”  In turn, DORLAND’S defines “hypertrophy” as

“the enlargement or overgrowth of an organ or part due to an increase in size of its

constituent cells.”  Observation by a physician of hypertrophy can constitute an objective
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medical finding.  See Burrow v. B&H Transp., 1998 AWCC 125, Claim No. E603757 (Full

Commission Opinion filed April 1, 1998).

But Claimant has not proven that the ligamentous hypertrophy is an objective finding

of an injury as opposed to a degenerative condition.  As noted above, Dr. Yousef in

interpreting the MRI found only that Claimant had spondylosis–a degenerative condition.

See Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998); Anderson

v. Columbia Health Care, Inc., 2000 AWCC 65, Claim No. E608110, (Full Commission

Opinion filed February 23, 2000), aff’d, 72 Ark. App. xvii (2000)(unpublished).  DORLAND’S

defines “lumbar spondylosis” as a “degenerative joint disease . . . causing pain and

stiffness, sometimes with sciatic radiation due to nerve root pressure by associated

protruding disks or osteophytes.”  This description of the degenerative condition correlates

with Claimant’s symptoms.  By his own testimony, Claimant has worked as a block layer

his entire working life–and he is 50 years old.  He had only worked for Respondent

Dunaway for seven to eight months at the time of the alleged incident.  Hence, the

evidence points much more to the presence of a degenerative condition as opposed to an

acute injury.  In light of the evidence before me, I could not find that Claimant sustained a

compensable injury on September 25, 2007 without resorting to speculation and

conjecture, which I am not permitted to do.  Speculation and conjecture cannot serve as

a substitute for proof.  Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d

155 (1979).  Claimant has thus not proven by a preponderance of the evidence that he

sustained an injury on September 25, 2007, or even if he did, that it arose out of his

employment for Respondent Dunaway.  His condition is not compensable.
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B. Balance of Issues

Because of the above finding, the other issues litigated at the hearing–whether

Claimant is entitled to reasonable and necessary medical treatment, temporary total

disability benefits and a controverted attorney’s fee–are moot and will not be addressed.

CONCLUSION

Claimant bears the burden of proving by a preponderance of the evidence that his

alleged back injury is compensable.  He has been unable to do this.  Therefore, this claim

is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


